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U.S. Customs Service 


General Notices 


19 CFR PART 177 


REVOCATION OF CUSTOMS RULING LETTERS & TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF LIGHTED SAFETY 
PRODUCTS INCLUDING VESTS, BELTS, ARM BANDS AND PET 
COLLARS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters 
and treatment relating to the classification of lighted safety vests, 
lighted safety belts, lighted arm bands, and lighted safety pet collars. 


SUMMARY: Pursuant to section 625 (c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625 (c)), this notice advises interested parties that Cus- 
toms is revoking four ruling letters pertaining to the tariff classifica- 
tion of lighted safety products and any treatment previously accorded 
by Customs to substantially identical merchandise. Notice of the pro- 
posed revocation was published in the Customs BULLETIN of October 
25, 2000, Vol. 34, No. 43. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 18, 2001. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its obligations. Ac- 
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cordingly, the law imposes a greater obligation on Customs to provide 
the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable legal 
requirement is met. 

The subject safety products were originally classified under various 
headings of the Harmonized Tariff Schedule of the United States An- 
notated (“HTSUSA”) without regard to the composite nature of the 
safety product and the self contained lighting unit. The items under 
review are described as lighted safety products which are worn for 
increased protection while engaging in outside activity. The subject 
merchandise differentiates from other safety products due to the elec- 
tronic signaling light system which emits light and thereby increases 
visibility for the wearer greater than the same product without the 
light source. Yet the subject safety products still provide increased 
visibility when worn without the lighting function activated and, as 
such, essential character determination is difficult. Therefore, pur- 
suant to General Rule of Interpretation 3(c), the subject merchandise 
is properly classified according to which relevant heading appears 
lastin the HTSUSA. It is Customs view that the safety products are 
more properly classified in heading 8531, HTSUSA, as other elec- 
tronic sound or visual signaling apparatus. 

In New York Ruling (NY) A82705, dated April 30, 1996, concerning 
the tariff classification of a safety vest with blinking lights from Tai- 
wan, the product was classified under subheading 6117.80.9040, 
HTSUSA, as other made up knit clothing accessories. In NY E87707, 
dated October 15, 1999, concerning the tariff classification of a safety 
vest with lights from China, the product was classified under sub- 
heading 6117.80.9540, HTSUSA, the provision for other made up knit 
clothing accessories of man-made fibers. In HQ 950324, dated Decem- 
ber 10, 1991, concerning the tariff classification of a woven nylon belt 
with lighting unit from Taiwan, the product was classified under heading 
8513, HTSUSA, as a portable electric lamp designed to function by 
their own source of energy. In NY F84030, dated March 23, 2000, 
concerning the tariff classification of a lighted safety vest, lighted 
safety arm band, lighted safety pet collar and lighted safety belt, the 
products were classified with the safety belt in heading 6217, HTSUSA, 
as a clothing accessory; the safety vest in heading 6117, HTSUSA, as 
an other made up clothing accessory; the safety arm band in heading 
8531, as an electronic or sound signaling apparatus; and the safety 
pet collar in heading 4201, HTSUSA, as saddlery and harness for 
animals. Based upon a through review of this class of merchandise 
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Customs is of the opinion that the correct classification for these prod- 
ucts should be under subheading 8531.80.9050, HTSUSA, as other 
electric sound or visual signaling apparatus. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY E87707, 
NY A82705, NY F84030 and HQ 950324 and any other ruling not 
specifically identified on identical or substantially similar merchan- 
dise to reflect the proper classification within the HTSUSA pursuant 
to the analysis set forth in Headquarters Rulings (“HQ”) 964384 (see 
“Attachment A” to this document); HQ 964546 (see “Attachment B” to 
this document); HQ 964544 (see “Attachment C” to this document; 
and HQ 964545 (see “Attachment D” to this document). Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by Customs to substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among 
other reasons, have been the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised 
Customs during the notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not 
identified in this notice may raise the rebuttable presumption of lack 
of reasonable care on the part of the importer or its agents for impor- 
tations subsequent to the effective date of this final decision. 


Dated: December 4, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


December 4, 2000 

CLA-2 RR:CR:TE 964384 mbg 
Category: Classification 
Tariff No. 8531.80.9050 


Mr. Tuomas J. O’DONNELL 

Ms. Lara A. RUTENBERGS 

RopriGues O’DONNELL FuERST GONZALEZ & WILLIAMS 
20 North Wacker Drive 

Suite 1416 

Chicago, Illinois 60606 


Re: Revocation of NY F84030; Flashing/ lighted safety vest, belt, arm band and pet 
collar from China. 


Dear Mr. O’DONNELL AND Ms. RUTENBERGS: 

This is in reply to your letter of July 28, 2000, on behalf of Illumination Polymer 
Technologies, Inc., requesting reconsideration of New York Ruling Letter (“NY”) 
F84030. On March 23, 2000, Customs issued NY F84030 to Eagle International, 
Ltd., on behalf of your client, Illumination Polymer Technologies, Inc., regarding 
the tariff classification of various lighted safety products. In NY F84030 the 
lighted safety vest was originally classified in subheading 6117.80.9540 of the 
Harmonized Tariff Schedule of the United States Annotated (“HTSUSA”) as other 
made up knitted clothing accessories; the safety belt was classified in subheading 
6217.10.9530, HTSUSA, as a clothing accessory; the flashing safety pet collar was 
classified in subheading 4201.00.3000, HTSUSA, as saddlery and harness for ani- 
mals; and the flashing safety arm band was classified in subheading 8531.80.9050, 
HTSUSA, as other electric sound or visual signaling apparatus. In preparing this 
reply, consideration was also given to your letter of August 14, 2000. 

Upon review, Customs has determined that the NY ruling letter which was 
issued to Eagle International, Ltd., erroneously classified the subject merchan- 
dise. The correct classification for the merchandise is set forth herein and the 
tariff classification for the lighted safety merchandise in NY F84030 is hereby 
revoked for the reasons set forth below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY F84030 was published on October 25, 
2000. in the Customs BULLETIN, Volume 34, Number 43. No comments were received. 


Facts: 


NY F84030, dated March 23, 2000, provided HTSUSA classification for four 
different safety products, yet in your petition for reconsideration, you question 
the classification provided for the flashing safety vest, belt and pet collar but not 
the arm band. For ease of administration we are revoking NY F84030 in its 
entirety and issuing this ruling. 

The first sample under consideration is a “Lighted Safety Vest.” You claim that 
the safety vest comes in both a “poncho” style and a “split” style. The split style 
safety vest has an adjustable band on the side of the vest connecting the front and 
back portions of the vest and has a front opening that is secured with a Velcro® tab. 
The poncho style safety vest is worn over the head and the side Velcro® strips 
attach anywhere on the front Velcro® strip and serve as permanent closures to the 
side of the safety vest. 

The safety vest is constructed of 100 percent nylon mesh fabric in either orange 
or lime green. The safety vest features 1 % inch reflective plastic strips that 
extend over the shoulder from front to back. You claim that the “poncho” style 
safety vest also features a 2 inch reflective plastic strip across the front and back 
of the waist. The plastic strips are either yellow or white in color and contain a 
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flexible lens through which a high intensity light is dispersed. The light can either 
remain steady or flash when activated by a switch on a battery pack powered by 
two AA batteries (not included). The battery pack is housed in a fitted nylon pouch 
with a Velcro® closing which is sewn to the vest. 

The second sample under consideration is a Flashing Safety Belt. The safety 
belt is worn around that waist and features an adjustable plastic buckle and a 15 
inch long reflective strip which contains lights, and a battery pack powered by one 
standard watch battery (not included). The battery pack is attached to the end of 
the flexible lens and is protected and secured by a piece of nylon fabric with a 
Velcro® tab. The safety belt is composed of woven 100 percent black nylon fabric. 

The third sample under consideration is a Flashing Safety Pet Collar which is 
composed of 100 percent woven black nylon fabric. The pet collar features an 
adjustable plastic hook and loop fastener, metal ring for leash attachment, and a 
five-inch plastic reflective strip. The plastic strip contains the same flexible lens 
and battery pack powered by one standard watch battery (included). The battery 
pack is attached to the end of the flexible lens and is protected and secured by a 
piece of nylon fabric with a Velcro® tab. 

The fourth sample under consideration is a Flashing Safety Arm Band. The arm 
band is composed of 100 percent nylon fabric and features an adjustable elastic 
band and a six inch reflective strip containing lights. The arm band also has 
battery pack powered by one standard watch battery which is included. 

You have stated that the safety vest is designed, manufactured and marketed 
for police, crossing guards, construction workers, utility crews, aircraft employees 
and any other occupations where enhancing visibility is a safety requirement. 
You assert the safety products are also intended for outdoor enthusiasts who 
participate in activities such as running, walking, cycling, in-line skating and hunting. 


Issue: 


What is the proper tariff classification of the subject merchandise under the 
HTSUSA? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (“ENs”) 
to the Harmonized Commodity Description and Coding System, which represent 
the official interpretation of the tariff at the international level, facilitate classifi- 
cation under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRIs. 

There are four headings under the HTSUSA which must be considered for 
classification of the subject merchandise: heading 4201, provides for saddlery and 
harness for animals; heading 6117, provides for other knitted or crocheted cloth- 
ing accessories; heading 8513, provides for portable electric lamps designed to 
function by their own source of energy; and heading 8531, provides for electric 
sound or visual signaling apparatus. 

Upon review, it is determined that no single heading within the HTSUSA spe- 
cifically describes goods of this type. Because the merchandise cannot be classified 
pursuant to GRI 1, we apply the remaining GRIs in their appropriate order. GRI 
2(b) provides that any reference in a heading to a material or substance shall be 
taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. However, GRI 2(b) adds that the 
classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. Accordingly, GRI 3 is utilized when, by 
application of GRI 2(b), a good consists of materials or components which are 
prima facie classifiable under two or more headings. 
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In your brief for reconsideration of NY F84030 filed in the Office of Regulations 
& Rulings, you claim that the subject articles are “more than’ mere vests, belts, or 
collars.” The “more than” doctrine was a principle of classification under the Tariff 
Schedules of the United States (“TSUS”), the precursor to the HTSUSA. Refer- 
ence to the “more than doctrine” is inappropriate for classification of merchandise 
under the Harmonized Tariff Schedule. 

Headquarters Ruling Letter (HRL) 080969, issued November 21, 1988, which 
involved classification under the TSUS explained, in pertinent part, that the “more 
than” doctrine, provided that: 


[w]here an article is in character or function something other than as de- 

scribed by a specific statutory provision-either more limited or more diversi- 

fied-and the difference is significant, it cannot find classification within such 

provision. It is said to be more than the article described in the statute. 
Robert Bosch v. United States, 43 Cust. Ct. 96, C.D. 3881 (1969). 


GRI 2(b) is the HTSUSA counterpart to the “more than” doctrine. Similarly, EN 
XII to GRI 2(b) cautions that: 


[GRI 2(b)] does not, however, widen the heading so as to cover goods which 
cannot be regarded, as required under Rule 1, as answering the description in 
the heading; this occurs where the addition of another material or substance 
deprives the goods of the character of goods of the kind mentioned in the 
heading. 


We agree with you that these articles, in their entirety, are not classifiable based 
on one component. The lighted safety merchandise uses technology to radiate and 
reflect light with a miniscule amount of electric current to operate. The importer 
has combined this technology with “traditional” neon colored safety articles such 
as a vest, belt, arm band and pet collar. In essence, neither the textile provisions 
nor electrical provisions encompass the articles in entirety. Because the articles 
consist of a combination of materials or components which are prima facie classi- 
fiable under two or more headings, we are directed by the GRIs to classify the 
articles pursuant to GRI 3 which states: 


(a). The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put 
up for retail sale, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


As the electronic lighting devices as well as the underlying textile components 
could be classified in different headings, we are required to continue to the next 
principle, i.e., GRI 3(b): 


(b). Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 


The ENs to GRI 3(b) state: 
(VII). In all these cases the goods are to be classified as if they consisted of 


the material or component which gives them their essential character, 
insofar as this criterion is applicable. 
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(VIII). The factor which determines the essential character will vary as 
between different kinds of goods. It may, for example, be determined by 
the nature of the material or component, its bulk, quantity, weight or value, 
or by the role of a constituent material in relation to the use of the goods. 


The subject safety articles incorporate a visual signaling device, developed by 
Illumination Polymer Technologies, Inc., using a technology that radiates and 
reflects light and needs a miniscule amount of electric current to operate. The 
light source increases the overall retail value of the safety articles and supports 
consideration of the light source. The light uses a lens that magnifies, disperses 
and radiates a light source throughout that product. The lighting unit can be 
switched for constant or rapid flashing light. The lighted wearer is visible from a 
longer distance than someone who is wearing a “regular” safety product, i.e., a 
safety vest or pet collar without a self contained light source. 

Although a consumer would perhaps purchase these particular safety products 
specifically for the added feature of the lighting unit, Customs must also give 
consideration to the fact that these safety products appear to the naked eye to be 
virtually identical to other safety products that do not have a lighting unit. The 
safety vest, arm band, pet collar and belt remain functional as an identifier and will 
provide a greater degree of visibility during the daytime even when the lighting 
unit is not in operation. It is only when you activate the lights that the items have 
a different quality and therefore, essential character determination cannot readily 
be made pursuant to GRI 3(b). 


GRI 3(c) provides: 


When goods cannot be classified by reference to 3(a) or 3(b), they shall be 


classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 


Of those headings under consideration, the HTSUSA headings which refer to 
the classification of the lighted unit would occur last in the tariff. There are two 
possible headings which must be considered for such classification under the 
HTSUSA: heading 8513, provides for portable electric lamps designed to function 
by their own source of energy, and heading 8531, provides for electric sound or 
visual signaling apparatus. 

In applying the rule of ejusdem generis to determine whether an item is em- 
braced within a particular class, the courts have looked to the articles enumerated 
within that class to ascertain the characteristics they have in common. Kotake Co., 
Ltd. v. United States, 58 Cust. Ct. 196, C.D. 2934 (1967). The class of items classi- 
fied within heading 8513 is that typical of lamps which emit a constant stream of 
light such as flashlights and certain types of lanterns. See Headquarters Ruling 
Letter (HQ) 951855, dated July 24, 1993; HQ 084852, dated March 28, 1990; HQ 


953262, dated July 26, 1993; HQ 088993, dated July 29, 1991; and HQ 084852, 
dated March 28, 1990, 


The ENs for Heading 8531, HTSUSA, state in pertinent part: 


With the exception of signaling apparatus used on cycles or motor ve- 
hicles and that for traffic control on roads, railways, etc., this heading covers 
all electrical apparatus used for signaling purposes, . . . using visual indication 
(lamps, flaps, illuminated numbers, etc.), and whether operate by hand or 
automatically. 

(emphasis added.) 


As the class of goods classified in heading 8531, HTSUSA, is designed to be broad 
and encompass all electronic signaling apparatus not more specifically provided 
for elsewhere within the tariff schedule, Customs determines that by virtue of 
ejusdem generis the subject flashing safety belt, flashing safety arm band and 
flashing safety collar are within the purview of heading 8531, HTSUSA. This 
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determination is consistent with NY E85273, dated August 25, 1999. By virtue of 
GRI 3(c), as heading 8531 appears last in the tariff schedule, the subject flashing 
safety belt, flashing safety arm band and flashing safety pet collar are properly 
classified in heading 8531, HTSUSA 

As part of this request for reconsideration of the subject flashing safety vest 
merchandise, we have reviewed the analysis behind the classification of safety 
vests under the HTSUSA. Customs has consistently classified safety vests, whether 
of textile or plastic as “clothing accessories” either in heading 3926, HTSUSA, as 
articles of plastics or in heading 6117, HTSUSA as other made up knit articles. See 
HQ 963614, 963615, 963616, Final Notice in Customs Bulletin Vol. 34, No. 22, May 
31, 2000. In addition, see HQ 961170, dated March 24, 2000; HQ 963581, dated 
March 31, 2000; HQ 088549, dated September 4, 1991; NY E89696, dated Decem- 
ber 6, 1999; NY E87515, dated October 6, 1999; and NY E82825, dated June 17, 1999 

If safety vests are determined by Customs to be “embedded” or completely 
covered” in plastics, then classification is eo nomine provided for within the HTSUSA 
and proper pursuant to GRI 1 according to the relevant legal notes such as: 

Legal Note 2(a)(3) to Chapter 59, HTSUSA, which states that Heading 5903 
applies to: 


Textile fabrics impregnated, coated, covered or laminated with plastics, what- 
ever the weight per square meter and whatever the nature of the plastic 
material (compact or cellular) other than: 


(3) Products in which the textile fabric is either completely embedded in 
plastic or entirely coated or covered on both sides with such material, 
provided that such coating or covering can be seen with the naked eye with 
no account being taken of any resultant change in color (chapter 39). 


(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded 
in” or “completely covered” with plastics under the headings that provide for plas- 
tics or articles of plastics because they have acquired the characteristics of plastics. 
Since the fabric from which a safety vest is constructed would be classifiable as a 
plastics good in chapter 39, a safety vest would be classifiable as an article of 
plastics. Thus, pursuant to GRI 1, a safety vest “embedded” or “completely cov- 
ered” in plastics would be classified in subheading 3926.20.9050, HTSUSA, which 
provides for other apparel and clothing accessory articles of plastics. 

On the contrary, if safety vests are not “embedded” or “completely covered” in 
plastics, but rather are constructed of nylon or polyester fabric which is typical of 
such merchandise, then the safety vests are properly classified in heading 6117, 
HTSUSA, as other made up knit clothing accessories or in heading 6217, HTSUSA, 
as other made up woven clothing accessories. Using a GRI 1 analysis, HQ 088549, 
dated September 4, 1991, and HQ 088056, dated February, 13, 1991, reasoned that 
safety vests are “worn over other clothing, for purposes of identification . . . [and] 
as such, [are] considered a clothing accessory, of textile material, which is properly 
included within heading 6117, HTSUSA.” See HQ 088549, dated September 4, 
1991. This rationale is hereby upheld, however, as previously stated, the subject 
flashing safety vest is a composite good and as such cannot be eo nomine classified 
within heading 6117, HTSUSA. 

As previously stated, the subject flashing safety vest cannot be classified pursu- 
ant to GRI 1 since it is a composite good. Nor can classification be determined 
pursuant to GRI 3(b) since the essential character depends on both the lighted 
unit and the visible nature of the safety vest itself. Therefore, by virtue of GRI 
3(c), classification of the subject safety vest is therefore proper in heading 8531, 
HTSUSA, as an electric sound or visual signaling apparatus. 

Customs has classified safety vests similar to the flashing safety vest under 
consideration under heading 6117, HTSUSA, which provides, in part, for other 
made up clothing accessories and also has classified a belt similar to the flashing 
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safety belt under consideration under heading 8513, HTSUSA, which provides, in 
part for, portable lamps. However, Customs is in the process of reviewing the 
classification determinations therein. 


Holding: 


NY F84030 is hereby revoked. 

The subject flashing safety belt, flashing safety arm band, flashing safety collar, 
and flashing safety vest, by virtue of GRI 3(c), are properly classified under sub- 
heading 8531.80.9050, HTSUSA, which provides for “Electric sound or visual sig- 
naling apparatus (for example, bells, sirens, indicator panels, burglar or fire alarms), 
other than those of heading 8512 or 8530; parts thereof: Other apparatus: Other: 
Other: Other.” The subject merchandise is dutiable at the general column one 
rate of 1.3 percent ad valorem. 

Because GRI 3(c) has been used to classify this merchandise, it is limited to the 
specific facts and articles which are the subject of this decision. A slight change in 
the facts or articles could result in an essential character determination under 
GRI 3(b). Accordingly, importers of similar merchandise should review all of the 
rulings discussed in this decision and if doubt exists as to classification, request a 
ruling from the Customs Service. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. Exxkins, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


December 4, 2000 

CLA-2 RR:CR:TE 964546 mbg 
Category: Classification 
Tariff No. 8531.80.9050 


Mr. SAMUEL K. Liao 

GENERAL TECH CORPORATION 
2415 Midway Road, Suite 125 
Carrollton, TX 75006 


Re: Revocation of HQ 950324; Lighted safety belt from Taiwan. 
Dear Mr. Liao: 


On December 10, 1991, Customs issued Headquarters Ruling Letter (“HQ”) 
950324 to your company regarding the tariff classification of a lighted safety belt 
from Taiwan under heading 8513 of the Harmonized Tariff Schedule of the United 
States Annotated (“HTSUSA”). Upon review of similar merchandise which was 
recently considered by Customs for classification, Customs has determined that 
the subject merchandise is substantially similar and therefore, classification in 
heading 8513, HTSUSA, was incorrect. The correct classification for the product 
should be under heading 8531, HTSUSA, which provides for electric sound or 


visual signaling apparatus. HQ 950324 is hereby revoked for the reasons set forth 
below. 
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Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of HQ 950324 was published on October 25, 
2000, in the Customs BuLLETIN, Volume 34, Number 43. No comments were re- 
ceived. 


Facts: 


The merchandise submitted for HQ 950324 was described as “Hot Lights Body 
Signals” according to the literature originally forwarded with your request. The 
sample article consists of a woven nylon belt with a plastic snap buckle and a fitting 
to adjust the size. Attached to the belt by a hook-and-loop fastener is a lighting 
unit which consists of a plastic battery/ switch case attached to a nylon strip 
containing five red lights. The inquiry submitted also stated that the product may 
be imported with a removable pouch made of woven nylon material. The pouch is 
designed to hold the lighted unit and/or the belt when not in use. 

The literature describes the article for wear around the waist while walking, 
jogging, bicycling, etc. for purposes of visibility. The literatures also describes the 
product’s suitability for use on pets. The belt, lighting unit and pouch are manu- 
factured in Taiwan. 


Issue: 


What is the proper tariff classification of the subject merchandise under the 
HTSUSA? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (“ENs”) 
to the Harmonized Commodity Description and Coding System, which represent 
the official interpretation of the tariff at the international level, facilitate classifi- 
cation under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRIs. 

Upon review, it is determined that no single heading within the HTSUS specifi- 
cally describes goods of this type. Because the merchandise cannot be classified 
pursuant to GRI 1, we apply the remaining GRIs in their appropriate order. GRI 
2(b) provides that any reference in a heading to a material or substance shall be 
taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. However, GRI 2(b) adds that the 
classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. Accordingly, GRI 3 is utilized when, by 
application of GRI 2(b), a good consists of materials or components which are 
prima facie classifiable under two or more headings. 

It is Customs’ opinion that these articles, in their entirety, are not classifiable 
based on one component. The lighted safety belt uses electricity to radiate and 
reflect light. Because the articles consist of a combination of materials or compo- 
nents which are prima facie classifiable under two or more headings, we are 
directed by the GRIs to classify the articles pursuant to GRI 3 which states: 


(a). The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put 
up for retail sale, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


As the electronic lighting devices as well as the underlying textile components 
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could be classified in different headings, we are required to continue to the next 
principle, i.e., GRI 3(b): 


(b). Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 

The ENs to GRI 3(b) state: 


(VII). In all these cases the goods are to be classified as if they consisted of 
the material or component which gives them their essential character, 
insofar as this criterion is applicable. 

(VIII). The factor which determines the essential character will vary as 
between different kinds of goods. It may, for example, be determined by the 
nature of the material or component, its bulk, quantity, weight or value, or 
by the role of a constituent material in relation to the use of the goods. 

The subject safety belt contains a light source which increases the retail value of 
the safety article and further supports consideration of the light source. The light 
uses reflector strips that radiates a light source throughout that product and 
allows the lighted wearer to be visible from a long distance. 

Although a consumer would perhaps purchase this particular safety product 
specifically for the added feature of the lighting unit, Customs must also give 
consideration to the fact that this safety belt appears to the naked eye to be 
virtually identical to other safety belts that do not have a lighting unit. The safety 
belt remains functional as an identifier and will provide a greater degree of visibil- 
ity during the daytime even when the lighting unit is not in operation. It is only 
when you activate the lights that the item has a different quality and therefore, an 
essential character determination cannot readily be made pursuant to GRI 3(b). 

GRI 3(c) provides: 

When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 

Of those headings under consideration, the HTSUSA headings which refer to 
the classification of the lighted unit would occur last in the tariff. There are two 
possible headings which must be considered for such classification under the 
HTSUSA: heading 8513, provides for portable electric lamps designed to function 
by their own source of energy, and heading 8531, provides for electric sound or 
visual signaling apparatus. 

Similar composite good and GRI 3 analysis was used in HQ 950324 which states 
in relevant part: 

We find no tariff heading which provides for this article eo nomine. There- 
fore, Customs considers the Hot Lights Body Signal (Body Signal) to be a com- 
posite good consisting of the belt, the lighting unit and the pouch (when im- 
ported with the other articles). Composite articles are classified according to 
GRI 3, which states, in pertinent part that composite articles of different compo- 
nents are classified according to that component which provides the goods with 
their essential character. 

In this case, we find that the essential character will be determined by the 
character of either the lighting unit or the belt. Customs has held that carrying 
pouches such as this, sold with a primary article, are classified with that primary 
article. The carrying pouch imported with the belt and lighting unit will there- 
fore be classified with those components. 


We have considered two headings for classification of this article: heading 
6307, HTSUSA, which provides for other made up textile articles, and includes 
belts not having the character of accessories to wearing apparel, and heading 
8513, HTSUSA, which provides for portable electric lamps designed to function 
by their own source of energy. 
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Upon review by the Office of Regulations & Rulings, Customs has determined 
that HQ 950324 should have also considered heading 8531, HTSUS which provides 
for electronic and sound signaling apparatus. 

The ENs for Heading 8531, HTSUS, state in pertinent part: 


With the exception of signaling apparatus used on cycles or motor ve- 
hicles and that for traffic control on roads, railways, etc., this heading covers 
all electrical apparatus used for signaling purposes, . . . using visual indication 
(lamps, flaps, illuminated numbers, etc.), and whether operate by hand or 
automatically. 

(emphasis added.) 

The class of items classified within heading 8513 is that typical of lamps which 
emit a constant stream of light such as flashlights and certain types of lanterns. 
See Headquarters Ruling Letter (HQ) 951855, dated July 24, 1993; HQ 084852, 
dated March 28, 1990; HQ 953262, dated July 26, 1993; HQ 088993, dated July 29, 
1991; and HQ 084852, dated March 28, 1990, 

In applying the rule of ejusdem generis to determine whether an item is em- 
braced within a particular class, the courts have looked to the articles enumerated 
within that class to ascertain the characteristics they have in common. Kotake Co., 
Ltd. v. United States, 58 Cust. Ct. 196, C.D. 2934 (1967). As the class of goods 
classified in heading 8531, HTSUS, is designed to be broad and encompass all 
electronic signaling apparatus not more specifically provided for elsewhere within 
the tariff schedule, Customs determines that by virtue of ejusdem generis the 
subject flashing safety belt is properly classified in heading 8531, HTSUS. This 
determination is consistent with NY E85273, dated August 25, 1999. 


Holding: 


HQ 950324 is hereby revoked. 

The subject safety belt, described as “Hot Lights Body Signals,” is properly clas- 
sified under subheading 8531.80.9050, HTSUSA, which provides for “Electric sound 
or visual signaling apparatus (for example, bells, sirens, indicator panels, burglar 
or fire alarms), other than those of heading 8512 or 8530; parts thereof: Other 
apparatus: Other: Other: Other.” The subject merchandise is dutiable at the 
general column one rate of 1.3 percent ad valorem. 

Because GRI 3(c) has been used to classify this merchandise, it is limited to the 
specific facts and articles which are the subject of this decision. A slight change in 
the facts or articles could result in an essential character determination under 
GRI 3(b). Accordingly, importers of similar merchandise should review all of the 
rulings discussed in this decision and if doubt exists as to classification, request a 
ruling from the Customs Service. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


December 4, 2000 

CLA-2 RR:CR:TE 964544 mbg 
Category: Classification 
Tariff No. 8531.80.9050 


Ms. Vickt WARREN 

CIRCLE INTERNATIONAL, INC. 
6405 East 48" Ave. 
Denver, CO 80216 


Re: Revocation of NY A82705; Lighted safety vest from Taiwan. 


Dear Ms. WARREN: 

On April 30, 1996, Customs issued New York Ruling Letter (“NY”) A82705 to 
your company on behalf of your client, National Specialty Lighting, regarding the 
tariff classification of a lighted safety vest from Taiwan under heading 6117 of the 
Harmonized Tariff Schedule of the United States Annotated (“HTSUSA”). Upon 
review of similar merchandise which was recently considered by Customs for 
classification, Customs has determined that the subject merchandise is substan- 
tially similar and therefore, classification in heading 6117, HTSUSA, was incor- 
rect. The correct classification for the product should be under heading 8531, 
HTSUSA, which provides for electric sound or visual signaling apparatus. NY 
A82705 is hereby revoked for the reasons set forth below. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY A82705 was published on October 25, 2000, 
in the Customs BULLETIN, Volume 34, Number 43. No comments were received. 


Facts: 


The merchandise submitted for NY A82705 was a safety vest consisting of 100 
percent nylon knit fabric with reflector strips with blinking lights. The article is 
described as having a front opening with a hook and loop closure and a battery 
pack attached to the side that causes the blinking lights to activate. The vest is 
used for roadside safety purposes to provide visibility for workers. 


Issue: 


What is the proper tariff classification of the subject merchandise under the 
HTSUSA? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (“ENs”) 
to the Harmonized Commodity Description and Coding System, which represent 
the official interpretation of the tariff at the international level, facilitate classifi- 
cation under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRIs. 

There are three headings under the HTSUSA which must be considered for 
classification of the merchandise under consideration: heading 6117, provides for 
other knitted or crocheted clothing accessories; heading 8513, provides for por- 
table electric lamps designed to function by their own source of energy; and head- 
ing 8531, provides for electric sound or visual signaling apparatus. 

Upon review, it is determined that no single heading within the HTSUSA spe- 
cifically describes goods of this type. Because the merchandise cannot be classified 
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pursuant to GRI 1, we apply the remaining GRIs in their appropriate order. GRI 
2(b) provides that any reference in a heading to a material or substance shall be 
taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. However, GRI 2(b) adds that the 
classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. Accordingly, GRI 3 is utilized when, by 
application of GRI 2(b), a good consists of materials or components which are 
prima facie classifiable under two or more headings. 

It is Customs’ opinion that this article, in its entirety, is not classifiable based on 
one component. The lighted safety vest uses electricity to radiate and reflect light. 
The importer has combined an electronic lighting device with “traditional” neon 
colored safety vest. In essence, neither the textile provisions nor electrical provi- 
sions encompass the articles in entirety. Because the articles consist of a combina- 
tion of materials or components which are prima facie classifiable under two or 
more headings, we are directed by the GRIs to classify the articles pursuant to GRI 
3 which states: 

(a). The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put 
up for retail sale, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


As the electronic lighting devices as well as the underlying textile components 
could be classified in different headings, we are required to continue to the next 
principle, i.e., GRI 3(b): 


(b). Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which cannot 
be classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 

The ENs to GRI 3(b) state: 


(VII). In all these cases the goods are to be classified as if they consisted of 
the material or component which gives them their essential character, 
insofar as this criterion is applicable. 

(VIII). The factor which determines the essential character will vary as 
between different kinds of goods. It may, for example, be determined by 
the nature of the material or component, its bulk, quantity, weight or 
value, or by the role of a constituent material in relation to the use of the 
goods. 

The subject safety vest contains a light source which increases the retail value 
of the safety article and supports consideration of the light source. The light uses 
reflector strips that radiate a light source throughout that product and allows the 
lighted wearer to be visible from a longer distance than someone who is wearing 
a “regular” safety product, i.e. a safety vest without a self contained light source. 

Although a consumer would perhaps purchase this particular safety product 
specifically for the added feature of the lighting unit, Customs must also give 
consideration to the fact that this safety vest appears to the naked eye to be 
virtually identical to other safety vests that do not have a lighting unit. The safety 
vest remains functional as an identifier and will provide a greater degree of visibil- 
ity during the daytime even when the lighting unit is not in operation. It is only 
when you activate the lights that the item has a different quality and therefore, an 
essential character determination cannot readily be made pursuant to GRI 3(b). 

GRI 3(c) provides: 


When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among 
those which equally merit consideration. 
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Of those headings under consideration, the HTSUSA headings which refer to 
the classification of the lighted unit would occur last in the tariff. There are two 
possible headings which must be considered for such classification under the 
HTSUSA: heading 8513, provides for portable electric lamps designed to function 
by their own source of energy, and heading 8531, provides for electric sound or 
visual signaling apparatus. 

In applying the rule of ejusdem generis to determine whether an item is em- 
braced within a particular class, the courts have looked to the articles enumerated 
within that class to ascertain the characteristics they have in common. Kotake Co., 
Ltd. v. United States, 58 Cust. Ct. 196, C.D. 2934 (1967). The class of items 
classified within heading 8513 is that typical of lamps which emit a constant stream 
of light such as flashlights and certain types of lanterns. See Headquarters Ruling 
Letter (HQ) 951855, dated July 24, 1993; HQ 084852, dated March 28, 1990; HQ 
953262, dated July 26, 1993; HQ 088993, dated July 29, 1991; and HQ 084852, 
dated March 28, 1990, 

The ENs for Heading 8531, HTSUSA, state in pertinent part: 


With the exception of signaling apparatus used on cycles or motor ve- 
hicles and that for traffic control on roads, railways, etc., this heading covers 
all electrical apparatus used for signaling purposes, . . . using visual indication 
(lamps, flaps, illuminated numbers, etc.), and whether operate by hand or 
automatically. 

(emphasis added.) 

As the class of goods classified in heading 8531, HTSUSA, is designed to be broad 
and encompass all electronic signaling apparatus not more specifically provided 
for elsewhere within the tariff schedule, Customs determines that by virtue of 
ejusdem generis the subject flashing safety vest is properly classified in heading 
8531, HTSUSA. This determination is consistent with NY E85273, dated August 
25, 1999. 

Customs has reviewed the analysis behind the classification of safety vests 
under the HTSUSA. Customs has consistently classified safety vests, whether of 
textile or plastic as “clothing accessories” either in heading 3926, HTSUSA, as 
articles of plastics or in heading 6117, HTSUSA, as other made up knit articles. See 
HQ 963614, 963615, 963616, Final Notice in Customs Bulletin Vol. 34, No. 22, May 
31, 2000. In addition, see HQ 961170, dated March 24, 2000; HQ 963581, dated 
March 31, 2000; HQ 088549, dated September 4, 1991; NY E89696, dated Decem- 
ber 6, 1999; NY E87515, dated October 6, 1999; and NY E82825, dated June 17, 
1999. 


If safety vests are determined by Customs to be “embedded” or completely 
covered” in plastics, then classification is eo nomine provided for within the HTSUSA 
and proper pursuant to GRI 1 according to the relevant legal notes such as: 


Legal Note 2(a)(3) to Chapter 59, HTSUSA, which states that Heading 5903 
applies to: 


Textile fabrics impregnated, coated, covered or laminated with plastics, what- 
ever the weight per square meter and whatever the nature of the plastic 
material (compact or cellular) other than: 

Ey * * 

(3) Products in which the textile fabric is either completely embedded in 
plastic or entirely coated or covered on both sides with such material, 
provided that such coating or covering can be seen with the naked eye 
with no account being taken of any resultant change in color (chapter 
39). 

(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded 
in” or “completely covered” with plastics under the headings that provide for plas- 
tics or articles of plastics because they have acquired the characteristics of plastics. 
Since the fabric from which a safety vest is constructed would be classifiable as a 
plastics good in chapter 39, a safety vest would be classifiable as an article of 
plastics. Thus, pursuant to GRI 1, a safety vest “embedded” or “completely cov- 
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ered” in plastics would be classified in subheading 3926.20.9050 HTSUSA, which 
provides for other apparel and clothing accessory articles of plastics. 

On the contrary, if safety vests are not “embedded” or “completely covered” in 
plastics, but rather are constructed of nylon or polyester fabric which is typical of 
such merchandise, then the safety vests are properly classified in heading 6117, 
HTSUSA, as other made up knit clothing accessories or in heading 6217, HTSUSA, 
as other made up woven clothing accessories. Using a GRI 1 analysis, HQ 088549, 
dated September 4, 1991, and HQ 088056, dated February, 13, 1991, reasoned that 
safety vests are “worn over other clothing, for purposes of identification . . . [and] 
as such, [are] considered a clothing accessory, of textile material, which is properly 
included within heading 6117, HTSUSA.” See HQ 088549, dated September 4, 
1991. This rationale is hereby upheld, however, as previously stated, the subject 
flashing safety vest is a composite good and as such cannot be eo nomine classified 
within heading 6117, HTSUSA. 

As previously stated, the subject flashing safety vest cannot be classified pursu- 
ant to GRI 1 since it is a composite good. Nor can classification be determined 
pursuant to GRI 3(b) since the essential character depends on both the lighted 
unit and the visible nature of the safety vest itself. Therefore, by virtue of GRI 
3(c), classification of the subject safety vest is therefore proper in heading 8531, 
HTSUSA, as an electric sound or visual signaling apparatus. 

Customs has classified safety vests similar to the flashing safety vest under 
consideration under heading 6117, HTSUSA, which provides, in part, for other 
made up clothing accessories. However, Customs is in the process of reviewing 
the classification determination therein. 


Holding: 

NY A82705 is hereby revoked. 

The subject safety vest with reflector strips with blinking lights is properly 
classified under subheading 8531.80.9050, HTSUSA, which provides for “Electric 
sound or visual signaling apparatus (for example, bells, sirens, indicator panels, 
burglar or fire alarms), other than those of heading 8512 or 8530; parts thereof: 
Other apparatus: Other: Other: Other.” The subject merchandise is dutiable at 
the general column one rate of 1.3 percent ad valorem. 

Because GRI 3(c) has been used to classify this merchandise, it is limited to the 
specific facts and articles which are the subject of this decision. A slight change in 
the facts or articles could result in an essential character determination under 
GRI 3(b). Accordingly, importers of similar merchandise should review all of the 
rulings discussed in this decision and if doubt exists as to classification, request a 
ruling from the Customs Service. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTAC SHMENT pb} 


December 4, 2000 

CLA-2 RR:CR:TE 964545 mbg 
Category: Classification 
Tariff No. 8531.80.9050 
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Ms. AMANDA Xu 
Wor_p TRADING INC. 
10 Cedar Glen 
Irvine, CA 92604 


Re: Revocation of NY E87707; Lighted safety vest from China. 


Dear Ms. Xu: 

On October 15, 1999, Customs issued New York Ruling Letter (“NY”) E87707 to 
your company regarding the tariff classification of a lighted safety vest from China 
under heading 6117 of the Harmonized Tariff Schedule of the United States Anno- 
tated (“HTSUSA”). Upon review of similar merchandise which was recently con- 
sidered by Customs for classification, Customs has determined that the subject 
merchandise is substantially similar and therefore, classification in heading 6117, 
HTSUSA, was incorrect. The correct classification for the product should be 
under heading 8531, HTSUSA, which provides for electric sound or visual signal- 
ing apparatus. NY E87707 is hereby revoked for the reasons set forth below. 


Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY E87707 was published on October 25, 
2000, in the Customs BULLETIN, Volume 34, Number 43. No comments were re- 
ceived. 


Facts: 


The merchandise submitted for NY E87707 was described as a Blinking-Worker 
Reflexible Body Lights. The merchandise consists of mesh of a warp knit open 
work fabric. The safety vest fits over the upper torso and features a hook and loop 
strip front closure and open sides except for a 3 inch seam near the bottom. There 
are two 2 inch wide reflective plastic strips sewn from the front to the back of the 
vest and one 2 inch wide reflective plastic strip around the waist. The reflective 
plastic strip contains 12 to 19 flashing lights that run by battery. The item is used 
for worker safety in bad weather or in places with poor visibility. 


Issue: 


What is the proper tariff classification of the subject merchandise under the 
HTSUSA? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules 
of Interpretation (“GRIs”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (“ENs”) 
to the Harmonized Commodity Description and Coding System, which represent 
the official interpretation of the tariff at the international level, facilitate classifi- 
cation under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRIs. 

There are three headings under the HTSUSA which must be considered for 
classification of the merchandise under consideration: heading 6117, provides for 
other knitted or crocheted clothing accessories; heading 8513, provides for por- 
table electric lamps designed to function by their own source of energy; and head- 
ing 8531, provides for electric sound or visual signaling apparatus. 

Upon review, it is determined that no single heading within the HTSUSA spe- 
cifically describes goods of this type. Because the merchandise cannot be classified 
pursuant to GRI 1, we apply the remaining GRIs in their appropriate order. GRI 
2(b) provides that any reference in a heading to a material or substance shall be 
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taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. However, GRI 2(b) adds that the 
classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. Accordingly, GRI 3 is utilized when, by 
application of GRI 2(b), a good consists of materials or components which are 
prima facie classifiable under two or more headings. 

It is Customs’ opinion that this article, in its entirety, is not classifiable based on 
one component. The lighted safety vest uses electricity to radiate and reflect light. 
The importer has combined an electronic lighting device with “traditional” neon 
colored safety vest. In essence, neither the textile provisions nor electrical provi- 
sions encompass the articles in entirety. Because the article consists of a combina- 
tion of materials or components which are prima facie classifiable under two or 
more headings, we are directed by the GRIs to classify the articles pursuant to GRI 
3 which states: 

(a). The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put 
up for retail sale, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


As the electronic lighting devices as well as the underlying textile components 
could be classified in different headings, we are required to continue to the next 
principle, i.e., GRI 3(b): 


(b). Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which cannot 
be classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 

The ENs to GRI 3(b) state: 


(VII). In all these cases the goods are to be classified as if they consisted of 
the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


(VIII). The factor which determines the essential character will vary as 
between different kinds of goods. It may, for example, be determined by 
the nature of the material or component, its bulk, quantity, weight or 
value, or by the role of a constituent material in relation to the use of the 
goods. 


The subject safety vest contains a light source which increases the retail value 
of the safety article and supports consideration of the light source. The light uses 
reflector strips that radiate a light source throughout that product and allows the 
lighted wearer to be visible from a longer distance than someone who is wearing 
a “regular” safety product, i.e., a safety vest without a self contained light source. 

Although a consumer would perhaps purchase this particular safety product 
specifically for the added feature of the lighting unit, Customs must also give 
consideration to the fact that this safety vest appears to the naked eye to be 
virtually identical to other safety vests that do not have a lighting unit. The safety 
vest remains functional as an identifier and will provide a greater degree of visibil- 
ity during the daytime even when the lighting unit is not in operation. It is only 
when you activate the lights that the item has a different quality and therefore, an 
essential character determination cannot readily be made pursuant to GRI 3(b). 

GRI 3(c) provides: 

When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 


Of those headings under consideration, the HTSUSA headings which refer to 
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the classification of the lighted unit would occur last in the tariff. There are two 
possible headings which must be considered for such classification under the 
HTSUSA: heading 8513, provides for portable electric lamps designed to function 
by their own source of energy, and heading 8531, provides for electric sound or 
visual signaling apparatus. 

In applying the rule of ejusdem generis to determine whether an item is em- 
braced within a particular class, the courts have looked to the articles enumerated 
within that class to ascertain the characteristics they have in common. Kotake Co., 
Ltd. v. United States, 58 Cust. Ct. 196, C.D. 2934 (1967). The class of items 
classified within heading 8513 is that typical of lamps which emit a constant stream 
of light such as flashlights and certain types of lanterns. See Headquarters Ruling 
Letter (HQ) 951855, dated July 24, 1993; HQ 084852, dated March 28, 1990; HQ 
953262, dated July 26, 1993; HQ 088993, dated July 29, 1991; and HQ 084852, 
dated March 28, 1990, 

The ENs for Heading 8531, HTSUSA, state in pertinent part: 


With the exception of signaling apparatus used on cycles or motor vehicles 
and that for traffic control on roads, railways, etc., this heading covers all 
electrical apparatus used for signaling purposes, . . . using visual indication 
(lamps, flaps, illuminated numbers, etc.), and whether operate by hand or auto- 
matically. 

(emphasis added.) 

As the class of goods classified in heading 8531, HTSUSA, is designed to be broad 
and encompass all electronic signaling apparatus not more specifically provided 
for elsewhere within the tariff schedule, Customs determines that by virtue of 
ejusdem generis the subject flashing safety vest is properly classified in heading 
8531, HTSUSA. This determination is consistent with NY E85273, dated August 
25, 1999. 

Customs has reviewed the analysis behind the classification of safety vests 
under the HTSUSA. Customs has consistently classified safety vests, whether of 
textile or plastic as “clothing accessories” either in heading 3926, HTSUSA, as 
articles of plastics or in heading 6117, HTSUSA, as other made up knit articles. See 
HQ 963614, 963615, 963616, Final Notice in Customs Bulletin Vol. 34, No. 22, May 
31, 2000. In addition, see HQ 961170, dated March 24, 2000; HQ 963581, dated 
March 31, 2000; HQ 088549, dated September 4, 1991; NY E89696, dated Decem- 
ber 6, 1999; NY E87515, dated October 6, 1999; and NY E82825, dated June 17, 
1999. 


If safety vests are determined by Customs to be “embedded” or completely 
covered” in plastics, then classification is eo nomine provided for within the HTSUSA 
and proper pursuant to GRI 1 according to the relevant legal notes such as: 


Legal Note 2(a)(3) to Chapter 59, HTSUSA, which states that Heading 5903 
applies to: 


Textile fabrics impregnated, coated, covered or laminated with plastics, what- 
ever the weight per square meter and whatever the nature of the plastic 
material (compact or cellular) other than: 


(3) Products in which the textile fabric is either completely embedded in 

plastic or entirely coated or covered on both sides with such material, 

provided that such coating or covering can be seen with the naked eye with 

no account being taken of any resultant change in color (chapter 39). 
(emphasis added). 

The intent of Note 2(a)(3) to Chapter 59 is to classify those products “embedded 
in” or “completely covered” with plastics under the headings that provide for plas- 
tics or articles of plastics because they have acquired the characteristics of plastics. 
Since the fabric from which a safety vest is constructed would be classifiable as a 
plastics good in chapter 39, a safety vest would be classifiable as an article of 
plastics. Thus, pursuant to GRI 1, a safety vest “embedded” or “completely cov- 
ered” in plastics would be classified in subheading 3926.20.9050 HTSUSA, which 
provides for other apparel and clothing accessory articles of plastics. 
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On the contrary, if safety vests are not “embedded” or “completely covered” in 
plastics, but rather are constructed of nylon or polyester fabric which is typical of 
such merchandise, then the safety vests are properly classified in heading 6117, 
HTSUSA, as other made up knit clothing accessories or in heading 6217, HTSUSA, 
as other made up woven clothing accessories. Using a GRI 1 analysis, HQ 088549, 
dated September 4, 1991, and HQ 088056, dated February, 13, 1991, reasoned that 
safety vests are “worn over other clothing, for purposes of identification . . . [and] 
as such, [are] considered a clothing accessory, of textile material, which is properly 
included within heading 6117, HTSUSA.” See HQ 088549, dated September 4, 
1991. This rationale is hereby upheld, however, as previously stated, the subject 
flashing safety vest is a composite good and as such cannot be eo nomine classified 
within heading 6117, HTSUSA. 

As previously stated, the subject flashing safety vest cannot be classified pursu- 
ant to GRI 1 since it is a composite good. Nor can classification be determined 
pursuant to GRI 3(b) since the essential character depends on both the lighted 
unit and the visible nature of the safety vest itself. Therefore, by virtue of GRI 
3(c), classification of the subject safety vest is therefore proper in heading 8531, 
HTSUSA, as an electric sound or visual signaling apparatus. 

Customs has classified safety vests similar to the flashing safety vest under 
consideration under heading 6117, HTSUSA, which provides, in part, for other 
made up clothing accessories and also has classified a belt similar to the flashing 
safety belt under consideration under heading 8513, HTSUSA, which provides, in 
part for, portable lamps. However, Customs is in the process of reviewing the 
classification determination therein. 


Holding: 

NY E87707 is hereby revoked. 

The subject safety vest, described as Blinking —Worker Reflexible Body Lights, 
is properly classified under subheading 8531.80.9050, HTSUSA, which provides 
for “Electric sound or visual signaling apparatus (for example, bells, sirens, indica- 
tor panels, burglar or fire alarms), other than those of heading 8512 or 8530; parts 
thereof: Other apparatus: Other: Other: Other.” The subject merchandise is duti- 
able at the general column one rate of 1.3 percent ad valorem. 

Because GRI 3(c) has been used to classify this merchandise, it is limited to the 
specific facts and articles which are the subject of this decision. A slight change in 
the facts or articles could result in an essential character determination under 
GRI 3(b). Accordingly, importers of similar merchandise should review all of the 
rulings discussed in this decision and if doubt exists as to classification, request a 
ruling from the Customs Service. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. ELKINS, 


(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER & TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF A WINDBREAKER 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of a tariff classification ruling letter 
and treatment relating to the classification of a windbreaker. 





> CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 51, DECEMBER 20, 2000 


SUMMARY: Pursuant to Section 625 (c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625 (c)), this notice advises interested parties that Cus- 
toms is revoking one ruling letter pertaining to the tariff classifica- 
tion of a windbreaker and any treatment previously accorded by Cus- 
toms to substantially identical merchandise. Notice of the proposed 
revocation was published in the Customs BULLETIN of October 25, 2000, 
Vol. 34, No. 43. One comment was received in favor of the revocation. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 18, 2001. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its obligations. Ac- 
cordingly, the law imposes a greater obligation on Customs to provide 
the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

The subject windbreaker was originally classified in New York (NY) 
F86944, dated May 23, 2000, in subheading 6211.33.0040 of the Har- 
monized Tariff Schedule Annotated (“HTSUSA’), as a men’s shirt ex- 
cluded from heading 6205. However, upon further review it was de- 
termined that the garment has the characteristics of a jacket rather 
than a shirt as set forth in the Guidelines for the Reporting of Im- 
ported Products in Various Textile and Apparel Categories, CIE 13/88 
(Nov. 23, 1988). The windbreaker provides protection against the 
weather and it is Customs view that if the garment is found to be 
water resistant, the subject merchandise is more properly classified 
in subheading 6201.93.3000, HTSUSA, as a men’s water resistant 
windbreaker and if the jacket is not determined to be water resistant, 
then the proper classification is subheading 6201.93.3511, HTSUSA, 
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as a men’s windbreaker of man-made fibers. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY F86944 
and any other ruling not specifically identified on identical or sub- 
stantially similar merchandise to reflect the proper classification within 
the HTSUSA pursuant to the analysis set forth in Headquarter Rul- 
ings (“HQ”) 964203 (see “Attachment ” to this document). Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical merchandise. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among 
other reasons, have been the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised 
Customs during the notice period. An importer’s reliance on a treat- 


ment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not 
identified in this notice may raise the rebuttable presumption of lack 
of reasonable care on the part of the importer or its agents for impor- 
tations subsequent to the effective date of this final decision. 


Dated: December 4, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTAC ‘HMENT] 


December 4, 2000 

CLA-2 RR:CR:TE 964203 mbg 
Category: Classification 

Tariff No. 6201.93.3000, 6201.93.3511 


JOHN B. PELLEGRINI, Esq. 
Ross & HarpiEs 

Park Avenue Tower 

65 East 55” Street 

New York, NY 10022-3219 
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Re: Classification of windbreaker in subheading(s) 6201.93.3000 or 6201.93.3511; 
Revocation of NY F86944. 


Dear Mr. PELLEGRINI: 

This letter is in response to your request, on behalf of your client Adidas America, 
Inc., for reconsideration of New York Ruling Letter (“NY”) F86944, dated May 23, 
2000. The windbreaker was originally classified in heading 6211.33.0040 of the 
Harmonized Tariff Schedule of the United States Annotated (“HTSUSA”). You 
requested that U.S. Customs Office of Regulations & Rulings reconsider the clas- 
sification of the subject merchandise and it is the determination of this office that 
the subject merchandise is more properly classified in subheading 6201.93.3000, 
HTSUSA if determined to be water resistant or in the alternative in subheading 
6201.93.3511, HTSUSA, if not determined to be water resistant pursuant to U.S. 
Additional Legal Note 2 for Chapter 62 of the HTSUSA. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY F86944 was published on October 25, 
2000, in the Customs BuLLETIN, Volume 34, Number 43. One comment was received 
in favor of the revocation. 


Facts: 

The subject merchandise consists of men’s pullover articles, numbers 708176 
through 708184 and 711817 through 711819. All are identical but for color. A 
sample of article number 708177 was submitted to Customs with your request. 
The garment is made of nylon fabric, exclusive of trim and will be manufactured in 
either China, Thailand or Indonesia. It has a v-neck collar with a rib knit band, no 
front opening, long sleeves with rib knit cuffs, a knit lining of a 65/35 polyester/ 
cotton fabric, and a rib knit waistband. You have stated that the shell fabric of the 
garment has a plastic (acrylic) coating on its interior surface and qualifies as water 
resistant under Additional U.S. Note 2, Chapter 62, HTSUS. No supporting docu- 
mentation is presented with such claim for water resistance. 


Issue: 


What is the proper classification of the subject merchandise? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRIs”). GRI 1 provides that classification shall be determined 
according to the terms of the heading of the tariff schedule and any relative 
seciion or chapter notes. In the event that the goods cannot be classified sulely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. The Explanatory Notes (“EN”) to the 
Harmonized Commodity Description and Coding System, which represent the 
official interpretation of the tariff at the international level, facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI. 

The issue in the instant case is whether the submitted sample is properly clas- 
sifiable as a men’s shirt or jacket. A physical examination of the garment reveals 
that it possesses features traditionally associated with both jackets and shirts and 
therefore potentially lends itself to classification as either a coat or jacket under 
headings 6201, HTSUSA, or as a shirt under heading 6205, HTSUSA. 

In circumstances such as these, where the identity of a garment is ambiguous 
for classification purposes, reference to The Guidelines for the Reporting of Im- 
ported Products in Various Textile and Apparel Categories, CIE 13/88, (“Guide- 
lines”) is appropriate. The Guidelines were developed and revised in accordance 
with the HTSUSA to ensure uniformity, to facilitate statistical classification, and to 
assist in the determination of the appropriate textile categories established for the 
administration of the Arrangement Regarding International Trade in Textiles. 

The Guidelines offer the following with regard to the classification of men’s or 
boys’ shirt-jackets: 
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Three-quarter length or longer garments commonly known as coats, and 
other garments such as. . . waist length jackets fall within this category.... A 
coat is an outerwear garment which covers either the upper part of the body 
or both the upper and lower parts of the body. It is normally worn over 
another garment, the presence of which is sufficient for the wearer to be 
considered modestly and conventionally dressed for appearance in public, 
either indoors or outdoors or both... . 


Shirt-jackets have full or partial front openings and sleeves, and at the least 
cover the upper body from the neck area to the waist... The following criteria 
may be used in determining whether a shirt-jacket is designed for use over 
another garment, the presence of which is sufficient for its wearer to be 
considered modestly and conventionally dressed for appearance in public, 
either indoors or outdoors or both: 


fabric weight equal to or exceeding 10 ounces per 
square yard; 


a full or partial lining; 
pockets at or below the waist; 


back vents or pleats. Also side vents in combination 
with back seams; 


Eisenhower styling; 


a belt or simulated belt or elasticized waist on hip 
length or longer shirt-jackets; 


large jacket/coat style buttons, toggles or snaps, a 
heavy-duty zipper or other heavy-duty closure, or 
buttons fastened with reinforcing thread for heavy-duty 
use. 

8) lapels; 

(9) long sleeves without cuffs; 


(10) elasticized or rib knit cuffs; 


(11) drawstring, elastic or rib knit waistband. 


Garments having features of both jackets and shirts will be categorized as 
coats if they possess at least three of the above-listed features and if the 
result is not unreasonable. ... Garments not possessing at least three of the 
listed features will be considered on an individual basis. 


See Guidelines for the Reporting of Imported Products in Various Textile and 
Apparel Categories, CIE13/88 at 5-6 (Nov. 23, 1988). 

Customs recognizes that the garment at issue is a hybrid garment, possessing 
features of both shirts and jackets. A physical examination of the garment at issue 
reveals that it possesses three of the Guidelines jacket criteria: the garment has 
elasticized or rib-knit cuffs, a ribbed waistband, and an inner lining. The garment 
therefore possesses the requisite number of Guidelines criteria and in addition is 
constructed from woven nylon which is typically used in windbreakers. The 
sample submitted is much like the jackets worn by golfers or other athletes for 
warmth or for protection from light rain. 
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The next issue is whether the garment at issue is classifiable as an anorak, 
wind-breaker or similar article of heading 6201, HTSUSA. The Explanatory Notes 
(EN) to heading 6101, which apply mutatis mutandis to the articles of heading 
6201, HTSUSA, state: 


[T]his heading covers ... garments for men or boys, characterised by the fact 
that that they are generally worn over all other clothing for protection against 
the weather. 


It is the opinion of this office that the fabric used in the construction of the subject 
merchandise will provide a degree of protection against the weather due to the 
overall styling, knit lining, and woven nylon fabric. Accordingly, the merchandise 
is classifiable under heading 6201, HTSUS. 

You claim that the subject merchandise is water resistant but have not submit- 
ted any information which validates such claim. The Additional U.S. Note to 
Chapter 62 addresses the term “water resistant” and states in pertinent part: 


For the purposes of [subheading 6201.93.30], the term “water resistant” 
means that garments classifiable in those subheadings must have a water 
resistance (see ASTM designations D 3600-81 and D 3781-79) such that, under 
a head pressure of 600 millimeters, not more than 1.0 gram of water pen- 
etrates after two minutes when tested in accordance with AATCC Test Method 
35-1985. This water resistance must be the result of a rubber or plastics 
application to the outer shell, lining, or inner lining. 


The port of entry may perform such test for water resistant determinations and if 
the subject merchandise meets the aforementioned standards of U.S. Additional 
Note, Chapter 62, HTSUSA, the subject merchandise will be classified in subhead- 
ing 6201.93.30, HTSUSA. 


Holding: 


If the subject merchandise is determined to be water resistant, then the gar- 
ment is classifiable under subheading 6201.93.3000, HTSUSA, which provides for 
“Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jackets), 
windbreakers, and similar articles (including padded, sleeveless jackets), other 
than those of heading 6203: Anoraks (including ski jackets), windbreakers and 
similar articles (including padded, sleeveless jackets): Of man-made fibers: Other: 
Other: Other: Water resistant.” The general column one rate of duty is 7.3% ad 
valorem. The applicable textile restraint category is 634. 

If the subject merchandise is not determined to be water resistant, then the 
garment is classifiable under subheading 6201.93.3511, HTSUSA, which provides 
for “Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jack- 
ets), windbreakers, and similar articles (including padded, sleeveless jackets), 
other than those of heading 6203: Anoraks (including ski jackets), windbreakers 
and similar articles (including padded, sleeveless jackets): Of man-made fibers: 
Other: Other: Other: Other: Men’s.” The general column one rate of duty is 28.4% 
ad valorem. The applicable textile restraint category is 634. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that your client check, close to the time 
of shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification), and the restraint (quota/visa) categories, your client 
should contact its local Customs office prior to importing the merchandise to 
determine the current applicability of any import restraints or requirements. 
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NY F86944 dated May 23, 2000, is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 


JOHN E. ELkins, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TARIFF TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF LAMINATED 
FLOORING 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of tariff 
classification ruling letters and revocation of treatment relating to 
the tariff classification of laminated flooring. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to revoke one ruling letter and modify three ruling let- 
ters pertaining to the tariff classification of laminated flooring and to 
revoke any treatment previously accorded by Customs to substan- 
tially identical merchandise. Comments are invited on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before January 19, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be in- 
spected at the same address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
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cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. 1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke or modify four ruling letters pertaining to the tariff 
classification of laminated flooring. Although in this notice Customs 
is specifically referring to four rulings, New York Ruling Letter (NY) 
806603, dated February 24, 1995, NY 806462, dated February 24, 1995, 
NY 832721, dated November 10, 1988, and Headquarters Ruling Let- 
ter (HQ) 962031, dated February 17, 1999, (attachments A, B, C and 
D, respectively), this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs 
has undertaken reasonable efforts to search existing data bases for 
rulings in addition to the ones identified. No further rulings have 
been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice 
which is contrary to the position set forth in the proposed ruling let- 
ters, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs 
personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical merchandise or of a specific ruling not identi- 
fied in this notice, may raise a rebuttable presumption of a lack of 
reasonable care on the part of the importer or their agents for impor- 
tations of merchandise subsequent to the effective date of the final 
notice of this proposed action. 

Customs has classified laminated wood flooring in heading 4418 of 
the Harmonized Tariff Schedule of the United States Annotated 
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(HTSUSA) when it had a face made of multiple veneer strips of wood, 
and classified laminated wood flooring with a face veneer consisting 
of a single veneer strip of wood in heading 4412, HTSUSA. 

However, based on our analysis of the scope of the terms of heading 
4412 and heading 4418 and the amendments to the Explanatory Notes 
to those headings in November of 1997, it is now Customs position 
that laminated wood flooring of the type discussed herein, is classifi- 
able in 4412, HTSUSA, regardless of whether the face consists of one 
or more strips of wood. Customs intends to revoke or modify the 
above mentioned ruling letters and reclassify the flooring products 
described therein under heading 4412, HTSUSA. Customs further 
intends to revoke any other ruling not specifically identified, in order 
to classify this merchandise under heading 4412, HTSUSA. Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substan- 
tially identical merchandise. Before taking this action, we will give 
consideration to any written comments timely received. 

Proposed HQ 964565, HQ 964566, HQ 964567 and HQ 964568 are 
set forth as Attachments E, F, G and H, to this document. 


Dated: November 30, 2000 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


February 17, 1999 
CLA-2 RR:CR:TE 962031 jb 
Category: Classification 


AREA DIRECTOR 

U.S. Customs SERVICE 
4735 Oakland Street 
Denver, CO 80239 


Re: Decision on Application for Further Review of Protest No.3307-98-100015; 
Plywood Flooring. 


Dear Sir: 

This is a decision on an application for further review of a protest timely filed by 
the F. Gallagher Transport Intl., Inc., on behalf of Reto Gamweger dba Edelweiss 
Wood , against your decision regarding the proper classification under the Harmo- 
nized Tariff Schedule of the United States (HTSUS) for plywood flooring. The 
entry at issue was liquidated on April 10, 1998. 
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Facts: 


The merchandise at issue consists of plywood flooring measuring 7' 2" long, 5.5" 
wide and 15 mm thick. Each sheet of plywood has been tongued and grooved on 
the edges and ends. In addition, two 20 mm circles have been cut out and reglued 
to the face veneer to imitate wood pegs. The plywood is composed of three wood 
layers: 1) a face veneer 3 mm thick consisting of a 5" wide strip of merbau (a 
tropical wood species specified in subheading note 1 of chapter 44) and a 1/2" wide 
strip of white oak; 2) a core of spruce lumber strips 8 mm thick; 3) and a back of fir 
veneer 4 mm thick. 

Although at the time of the protest the Protestant claimed that the subject 
merchandise is properly classifiable in heading 4409, HTSUS, in the provision for 
nonconiferous wood, the Protestant now claims that the proper classification for 
this merchandise is in heading 4418, HTSUS, in the applicable provision for par- 
quet panels. At the time of entry Customs classified this merchandise in heading 
4412, HTSUS, in the appropriate provision for plywood, veneered panels and 
similar laminated wood. 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) is in accordance with the General Rules of 
Interpretation (GRI). GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes, 
taken in order. Merchandise that cannot be classified in accordance with GRI 1 is 
to be classified in accordance with subsequent GRI. 

As in all cases, it is the explicit terms of the headings and the accompanying 
Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) which will control the appropriate classification determination. Heading 4412, 
HTSUS, provides for, among other things, plywood, veneered panels and similar 
laminated wood. The EN to heading 4412, HTSUS state, in pertinent part: 

This heading covers: 


(1)Plywood consisting of three or more sheets of wood glued and pressed one on 
the other and generally disposed so that the grains of successive layers are at an 
angle; this gives the panels greater strength and, by compensating shrinkage, 
reduces warping. Each component sheet is known as a “ply” and plywood is 
usually formed of an odd number of plies, the middle ply being called the “core”. 


The products of this heading remain classified herein whether or not they have 
been worked to form the shapes provided for in respect of the goods of heading 
44.09, curved, corrugated, perforated, cut or formed to shapes other than square 
or rectangular and whether or not they have been surface or edge worked, or 
coated or covered (e.g., with textile fabric, plastics, paint, paper or metal) or sub- 
mitted to any other operation, provided these operations do not thereby give such 
products the essential character of articles of other headings. 

Heading 4418, HTSUS, provides for, among other things, parquet panels. The 
EN to heading 4418, HTSUS, state, in pertinent part: 

This heading also covers parquet strips, etc., assembled into panels or tiles, with 
or without borders, including parquet panels or tiles consisting of parquet strips 
assembled on a support of one or more layers of wood. These panels or tiles may 
be tongued and grooved at the edges to facilitate assembly. 

In the opinion of the Protestant the terms of heading 4418, HTSUS, may be 
applied to the subject merchandise. Critical to the classification of this merchan- 
dise is the fundamental understanding of the distinction in the construction be- 
tween plywood of heading 4412, HTSUS, and parquet panels of heading 4418, 
HTSUS. Heading 4418, HTSUS, provides for parquet panels including panels hav- 
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ing a face of multiple veneer strips which are assembled on a support of one or 
more layers of wood. Merchandise of heading 4418, HTSUS, usually displays a 
mosaic design of two or more strips across the width of the face of the wood, 
similar to the submitted product. 

In its imported condition, the subject merchandise consists of a face ply, with 
two strips of veneer, that is a 5" wide strip of merbau and a 1/2" wide strip of white 
oak. This construction is encompassed within the terms of parquet panels of 
heading 4418, HTSUS. Accordingly, the subject merchandise is correctly classified 
in heading 4418, HTSUS. 


Holding: 


The protest should be granted in full. In accordance with Section 3A(11)(b) of 
Customs Directive 099 3550-065, dated August 4, 1993, Subject: Revised Protest 
Directive, you are to mail this decision, together with the Customs Form 19, to the 
protestant no later than 60 days from the date of this letter. Any reliquidation of 
the entry or entries in accordance with the decision must be accomplished prior to 
mailing the decision. 

Sixty days from the date of the decision, the Office of Regulations and Rulings 
will make the decision available to Customs personnel, and to the public on the 
Customs Home Page on the World Wide Web at www.customs.ustreas.gov, by 
means of the Freedom of Information Act, and other methods of public distribu- 
tion. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


February 24, 1995 
CLA-2-44:S:N:N8:230 806462 
Category: Classification 
Tariff No. 4418.30.0000 


Ms. SHARON CHANDLER 
CLEARFREIGHT 

900 Fourth Ave., Suite 3740 
Seattle, WA 98164 


Re: The tariff classification of parquet wood flooring from Sweden. 


Dear Ms. CHANDLER: 

In your letter dated January 24, 1995, on behalf of your client, Swede-in-Co., 
you requested a tariff classification ruling. Two samples were submitted and are 
being retained for reference. 

The first item, “Swedetile,” is described as a hand-inlaid laminated floor tile 
available in single tile sizes of 12" x 12", or “four-tile planks” measuring 12" x 48". 
The sample consists of a 6 mm wood fiberboard core, a very thin cherry hardwood 
veneer face (strips arranged in a parquet design) and a very thin oak hardwood 
veneer back. The product will be imported with all four edges machined to a 
tongue & groove profile for interlocking fit. 

The second item, “Parkettile,” is described as a traditional solid hardwood tile 
measuring 5/16" x 12" x 12". The sample is made up of four smaller (6" x 6") wood 
squares or tiles, glued together to form the whole; each of the 6" squares is in turn 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 51, DECEMBER 20, 2000 


composed of several 7/8"-wide strips of solid oak held together with two wires 
pressed into grooves on the backside. All four edges of the “Parkettile” have been 
machined to a T & G profile. 

The applicable subheading for both the “Swedetiles” and the “Parkettiles” will be 
4418.30.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for parquet panels of wood. The rate of duty will be 2.6%. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


November 10, 1988 
CLA-2-44:S:N:N1:230 832721 
Category: Classification 
Tariff No. 4418.30.0000; 
9403.40.9060; 9403.90.7000 


Mr. OLE GLUDSTED 

GATEWAY INTERNATIONAL, INC. 
491 Saratoga Road 
Scotia, NY 12302 


Re: The tariff classification of wooden flooring and cabinets from Denmark. 


Dear Mr. GLuDSTED: 

In your letter dated September 19, 1988, you requested a tariff classification 
ruling. 

The items to be classified are laminated hardwood floors, kitchen cabinets and 
cabinet doors. The laminated hardwood floors will be imported in panels 71 inches 
long, 7 inches wide and 7/16 inch thick. Each panel is composed of a top layer of 
thin veneer of either oak maple, ash or mahogany, a core of particle board, and a 
bottom layer of paper or unfinished veneer. The panels are tongued and grooved. 

The kitchen cabinets are made of particle board finished with melamine. The 
cabinet doors may be made of particle board and melamine or they may be made of 
solid oak or pine wood. 

This classification decision is under the Harmonized Tariff Schedule of the United 
States (HTS), effective January 1, 1989, subject to changes before the effective 
date. 

The applicable HTS subheading for the laminated flooring will be 4418.30.0000, 
which provides for builders’ joinery and carpentry of wood, including cellular wood 
panels and assembled parquet panels. The duty rate will be 3.2 percent ad valo- 
rem. 

The applicable HTS subheading for the kitchen cabinets will be 9403.40.9060, 
which provides for other wooden furniture of a kind used in the kitchen. The duty 
rate will be 2.5 percent ad valorem. 

The applicable HTS subheading for separately imported cabinet doors will be 
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9403.90.7000, which provides for parts of furniture, of wood. The duty rate will be 
5.3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C. F. R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents are filed without a copy, this 
ruling should be brought to the attention of the Customs officer handling the 
transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMI 


February 24, 1995 
CLA-2-44:S:N:N8:230 806603 
Category: Classification 

Tariff No. 4418.30.0000; 4418.90.4090 


Ms. SHARON CHANDLER 
CLEARFREIGHT 

900 Fourth Ave., Suite 3740 
Seattle, WA 98164 


Re: The tariff classification of wood flooring from Sweden 


Dear Ms. CHANDLER: 

In your letter dated January 24, 1995, on behalf of your client, Swede-in-Co., 
you requested a tariff classification ruling. Five samples were submitted and are 
being retained for reference. 

“Swedeplank” is a wood flooring plank measuring 9/16" in thickness, 7 1/2" in 
width and 47", 74" or 86" in length. The sample is composed of a spruce core, a fir 
back and a face made up of lineal strips of oak veneer. The product will be 
imported with a tongue and groove profile on both the edges and the ends. 

The applicable subheading for the “Swedeplanks” will be 4418.30.0000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for parquet 
panels of wood. The rate of duty will be 2.6% 

“Swedestrip” is solid lineal strip flooring in 5/8" or 3/4" thicknesses and 2 1/4" or 
3" widths. It is available in oak or birch and is supplied in random lengths. The 
samples (one oak strip and one birch) are tongued/ grooved along both the edges 
and the ends, and it is assumed the flooring will be imported in that condition. 
Although your letter mentions HTS subheading 4409.20.25 as a possible classifica- 
tion for these items, that subheading, which provides for certain continuously 
shaped wood flooring, excludes wood whose ends have been worked in such 
manner. 

Accordingly, the applicable subheading for the oak or birch “Swedestrips” will be 
4418.90.4090, HTS, which provides for other (non-enumerated) builders’ joinery 
and carpentry of wood. The rate of duty will be 4.7%. 

Your inquiry does not provide enough information for us to give a classification 
ruling on the remaining two items, “Plaketten Micalam” and “Plaketten Max-in- 
Wood.” For each of those products, please indicate the density of the fiberboard (in 
g/cm3), specify all materials used (including any bonding agents, impregnants, 
resins, papers, reinforcing materials, etc.), and give details on all steps in the 
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manufacturing process. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the 
time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer han- 
dling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT E] 


CLA-2 RR:CR:TE 964565 RH 
Category: Classification 
Tariff No. 4412 


Ms. Marie GAMWEGER 

EDELWEISS Woop FLOORING 

F GALLAGHER TRANSPORT INTERNATIONAL, INC. 
2557 South Coors Street 

Denver, CO 80228 


Re: Revocation of HQ 962031 regarding the tariff classification of laminated 
flooring; headings 4412 and 4418. 


Dear Ms. GAMWEGER: 

On February 17, 1999, Customs issued Headquarters Ruling Letter (HQ) 962031, 
on a protest filed by F. Gallagher, Transport Intl., Inc., on behalf of Edelweiss 
Wood, concerning the classification of plywood flooring. 

However, after further consideration of the matter in light of the terms of 
heading 4412 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), and heading 4418, HTSUSA, and after consideration of recent clarify- 
ing amendments to the Explanatory Notes to heading 4412, HTSUSA, and head- 
ing 4418, HTSUSA, Customs is changing its position on the classification of certain 
wood flooring products. In that regard, we reviewed HQ 962031 and determined 
that the classification of the plywood flooring under heading 4418, HTSUSA, is no 
longer correct. The merchandise is now classifiable under heading 4412. Accord- 
ingly, we are revoking HQ 962031. This decision explains the basis for the change 
in classification. 


Facts: 
A description of the merchandise at issue in HQ 962031 reads as follows: 


The merchandise at issue consists of plywood flooring measuring 7’2” long, 
5.5” wide and 15 mm thick. Each sheet of plywood has been tongued and 
grooved on the edges and ends. In addition, two 20 mm circles have been cut 
out and regaled to the face veneer to imitate wood pegs. The plywood is 
composed of three wood layers: 1) a face veneer 3 mm thick consisting of a 5” 
wide strip of marabou (a tropical wood species specified in subheading note 1 
of chapter 44) and a %” wide strip of white oak; 2) a core of spruce lumber 
strips 8 mm thick; 3) and a back of fir veneer 4 mm thick. 
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Issue: 


Is the flooring at issue classifiable as plywood under heading 4412, HTSUSA, or 
as parquet panels under heading 4418, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. 
Where goods cannot be classified solely on the basis of GRI 1, the remaining GRI 
will be applied. 

Heading 4412, HTSUSA, provides for “Plywood, veneered panels and similar 
laminated wood.” The merchandise at issue meets the terms of heading 4412, 
HTSUSA, as plywood or similar laminated wood. It consists of a surface veneer 
(thickness not exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUSA, provides for “Builders’ joinery and carpentry of wood, 
including cellular wood panels, assembled parquet panels, and shingles and shakes.” 
Parquet panels consist of individual lumber strips, i.e., solid strips of wood over 6 
mm in thickness, assembled together. The lumber strips may be worked on the 
edges so that they can be assembled together, or they may be assembled together 
using a backing or reinforcement (including a wood backing). These parquet pan- 
els are described by heading 4418, HTSUSA. 

In interpreting the headings and subheadings, Customs looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), which 
are not legally binding, but are recognized as the official interpretation of the 
Harmonized System at the international level. It is Customs practice to follow, 
whenever possible, the terms of the EN when interpreting the HTSUSA. 

The EN to heading 4412, HTSUSA, state, in pertinent part: 


This heading also covers plywood panels or veneered panels, used as flooring 
panels, and sometimes referred to as “parquet flooring”. These panels have a 
thin veneer of wood affixed to the surface, so as to simulate a flooring panel 
made up of parquet strips. 


The EN to heading 4418, HTSUSA, state, in pertinent part: 


This heading also covers parquet strips, etc., assembled into panels or 
tiles, with or without borders, including parquet panels or tiles consisting of 
parquet strips assembled on a support of one or more layers of wood. These 
panels or tiles may be tongued and grooved at the edges to facilitate assembly. 


This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have 
a thin veneer of wood affixed to the surface, so as to simulate a flooring 
panel made up of parquet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the EN to heading 4412 
and heading 4418 in November of 1997, after a discussion and decision on the 
classification of veneered flooring panels which had the appearance of parquet 
panels, by adding the above-italicized sections. See, Annex IJ/14 to Doc. 41.600 E 
(HSC/20/Nov. 97). 

In light of the amended EN and our analysis of the scope of the terms of 
headings 4412 and 4418, we conclude that flooring panels consisting of one or 
more strips of veneer on the surface are classifiable in heading 4412, HTSUSA. 
These veneered flooring panels are distinct from parquet panels of heading 4418, 
HTSUSA, which consist of individual parquet strips (lumber strips) joined to- 
gether to form the panel. 
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In the subject case, the top layer of the laminated flooring is made up of multiple 
pieces of veneer. Thus, the laminated flooring is classifiable under heading 4412, 
HTSUSA, and its appropriate subheading according to the wood species used and 
the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is 
recommended that you request a ruling specific to your product in order to obtain 
the proper classification subheading and rate of duty. Ruling requests should 
follow the procedures set out in Part 177 of the Customs Regulations (19 CFR 
Pes): 


Holding: 


HQ 962031 is REVOKED. The classification of the laminated wood flooring at 
issue is under heading 4412, HTSUSA, as “Plywood, veneered panels and similar 
laminated wood.” 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT F] 


CLA-2 RR:CR:TE 964566 RH 
Category: Classification 
Tariff No. 4412 


Ms. SHARON CHANDLER 
CLEARFREIGHT 

900 Fourth Ave., Suite 3740 
Seattle, WA 98164 


Re: Modification of NY 806462 regarding the tariff classification of laminated 
wood flooring; headings 4412 and 4418. 


Dear Ms. CHANDLER: 

On February 24, 1995, Customs issued New York Ruling Letter (NY) 806462 to 
you, on behalf of your client, Swede-in-Co., concerning the classification of lami- 
nated wood flooring. 

However, after further consideration of the matter in light of the terms of 
heading 4412 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), and heading 4418, HTSUSA, and after consideration of recent clarify- 
ing amendments to the Explanatory Notes to heading 4412, HTSUSA, and head- 
ing 4418, HTSUSA, Customs is changing its position on the classification of certain 
wood flooring products. 

In that regard, we reviewed NY 806462 and determined that the classification of 
the “Swedetile” wood flooring under subheading 4418.30.0000, HTSUSA, is no 
longer correct. The merchandise is now classifiable under heading 4412, HTSUSA. 
Accordingly, we are modifying NY 806462. The classification of the “Parketile” 
solid hardwood panel in NY 806462 under subheading 4418.30.0000, HTSUSA, is 
still correct. This decision explains the basis for the change in classification. 


Facts: 
A description of the merchandise at issue in NY 806462 reads as follows: 


The first item, “Swedetile,” is described as a hand-inlaid laminated floor tile 
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available in single tile sizes of 12” by 12”, or “four-tile planks” measuring 12” 
by 48”. The sample consists of a 6mm wood fiberboard core, a very thin cherry 
hardwood veneer face (strips arranged in a parquet design) and a very thin 
oak hardwood veneer back. The product will be imported with all four edges 
machined to a tongue & groove profile for interlocking fit. 


Issue: 


Is the flooring at issue classifiable as plywood under heading 4412, HTSUSA, or 
as parquet panels under heading 4418, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. 
Where goods cannot be classified solely on the basis of GRI 1, the remaining GRI 
will be applied. 

Heading 4412, HTSUSA, provides for “Plywood, veneered panels and similar 
laminated wood.” The merchandise at issue meets the terms of heading 4412, 
HTSUSA, as plywood or similar laminated wood. It consists of a surface veneer 
(thickness not exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUSA, provides for “Builders’ joinery and carpentry of wood, 
including cellular wood panels, assembled parquet panels, and shingles and shakes.” 
Parquet panels consist of individual lumber strips, i.e., solid strips of wood over 6 
mm in thickness, assembled together. The lumber strips may be worked on the 
edges so that they can be assembled together, or they may be assembled together 
using a backing or reinforcement (including a wood backing). These parquet pan- 
els are described by heading 4418, HTSUSA. 

In interpreting the headings and subheadings, Customs looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), which 


are not legally binding, but are recognized as the official interpretation of the 
Harmonized System at the international level. It is Customs practice to follow, 
whenever possible, the terms of the EN when interpreting the HTSUSA. 

The EN to heading 4412, HTSUSA, state, in pertinent part: 


* * 


This heading also covers plywood panels or veneered panels, used as flooring 
panels, and sometimes referred to as “parquet flooring”. These panels have a 
thin veneer of wood affixed to the surface, so as to simulate a flooring panel 
made up of parquet strips. 

The EN to heading 4418, HTSUSA, state, in pertinent part: 


* * * * 


This heading also covers parquet strips, etc., assembled into panels or 
tiles, with or without borders, including parquet panels or tiles consisting of 
parquet strips assembled on a support of one or more layers of wood. These 
panels or tiles may be tongued and grooved at the edges to facilitate assembly. 


* * * * 
This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have a 
thin veneer of wood affixed to the surface, so as to simulate a flooring panel 
made up of parquet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the EN to heading 4412 
and heading 4418 in November of 1997, after a discussion and decision on the 
classification of veneered flooring panels which had the appearance of parquet 
panels, by adding the above-italicized sections. See, Annex IJ/14 to Doc. 41.600 E 
(HSC/20/Nov. 97). 
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In light of the amended EN and our analysis of the scope of the terms of 
headings 4412 and 4418, we conclude that flooring panels consisting of one or 
more strips of veneer on the surface are classifiable in heading 4412, HTSUSA. 
These veneered flooring panels are distinct from parquet panels of heading 4418, 
HTSUSA, which consist of individual parquet strips (lumber strips) joined to- 
gether to form the panel. 

In the subject case, the top or face layer of the laminated flooring is made up of 
multiple pieces of cherry veneer. Thus, the laminated flooring is classifiable under 
heading 4412, HTSUSA, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is 
recommended that you request a ruling specific to your product in order to obtain 
the proper classification subheading and rate of duty. Ruling requests should 
follow the procedures set out in Part 177 of the Customs Regulations (19 CFR 
177). 


Holding: 


NY 806462 is MODIFIED. The classification of the “Swedetile” wood flooring is 
under 4412, HTSUSA, as “Plywood, veneered panels and similar laminated wood.” 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


CLA-2 RR:CR:TE 964567 RH 
Category: Classification 
Tariff No. 4412 


Mr. OLE GLUDSTED 

GATEWAY INTERNATIONAL, INC. 
491 Saratoga Road 
Scotia, NY 12302 


Re: Modification of NY 832721 regarding the tariff classification of laminated wood 
flooring; headings 4412 and 4418. 


DEAR Mr. GLUDSTED: 

On November 10, 1988, Customs issued New York Ruling Letter (NY) 832721 to 
you concerning the classification of laminated wood flooring and cabinets. 

However, after further consideration of the matter in light of the terms of 
heading 4412 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), and heading 4418, HTSUSA, and after consideration of recent clarify- 
ing amendments to the Explanatory Notes to heading 4412, HTSUSA, and head- 
ing 4418, HTSUSA, Customs is changing its position on the classification of certain 
wood flooring products. 

In that regard, we reviewed NY 832721 and determined that the classification of 
the wood flooring under subheading 4418.30.0000, HTSUSA, is no longer correct. 
The merchandise is now classifiable under heading 4412, HTSUSA. Accordingly, 
we are modifying NY 832721. The classification of the kitchen cabinets under 
heading 9403, HTSUSA, is still correct. This decision explains the basis for the 
change in classification. 
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Facts: 
A description of the merchandise at issue in NY 832721 reads as follows: 
The laminated hardwood floors will be imported in panels 71 inches long, 7 
inches wide and 7/16 inch thick. Each panel is composed of a top layer of thin 
veneer of either oak, beech, maple, ash or mahogany, a core of particle board, 
and a bottom layer of paper or unfinished veneer. The panels are tongued 
and grooved. 


Issue: 


Is the flooring at issue classifiable as plywood under heading 4412, HTSUSA, or 
as parquet panels under heading 4418, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. 
Where goods cannot be classified solely on the basis of GRI 1, the remaining GRI 
will be applied. 

Heading 4412, HTSUSA, provides for “Plywood, veneered panels and similar 
laminated wood.” The merchandise at issue meets the terms of heading 4412, 
HTSUSA, as plywood or similar laminated wood. It consists of a surface veneer 
(thickness not exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUSA, provides for “Builders’ joinery and carpentry of wood, 
including cellular wood panels, assembled parquet panels, and shingles and shakes.” 
Parquet panels consist of individual lumber strips, i.e., solid strips of wood over 6 
mm in thickness, assembled together. The lumber strips may be worked on the 
edges so that they can be assembled together, or they may be assembled together 
using a backing or reinforcement (including a wood backing). These parquet 
panels are described by heading 4418, HTSUSA. 

In interpreting the headings and subheadings, Customs looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), which 
are not legally binding, but are recognized as the official interpretation of the 
Harmonized System at the international level. It is Customs practice to follow, 
whenever possible, the terms of the EN when interpreting the HTSUSA. 

The EN to heading 4412, HTSUSA, state, in pertinent part: 


* * 


This heading also covers plywood panels or veneered panels, used as flooring 
panels, and sometimes referred to as “parquet flooring”. These panels have a 
thin veneer of wood affixed to the surface, so as to simulate a flooring panel 
made up of parquet strips. 


The EN to heading 4418, HTSUSA, state, in pertinent part: 


This heading also covers parquet strips, etc., assembled into panels or 
tiles, with or without borders, including parquet panels or tiles consisting of 
parquet strips assembled on a support of one or more layers of wood. These 
panels or tiles may be tongued and grooved at the edges to facilitate assembly. 


* * 


This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have 
a thin veneer of wood affixed to the surface, so as to simulate a flooring 
panel made up of parquet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the EN to heading 4412 
and heading 4418 in November of 1997, after a discussion and decision on the 
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classification of veneered flooring panels which had the appearance of parquet 
panels, by adding the above-italicized sections. See, Annex IJ/14 to Doc. 41.600 E 
(HSC/20/Nov. 97). 

In light of the amended EN and our analysis of the scope of the terms of 
headings 4412 and 4418, we conclude that flooring panels consisting of one or 
more strips of veneer on the surface are classifiable in heading 4412, HTSUSA. 
These veneered flooring panels are distinct from parquet panels of heading 4418, 
HTSUSA, which consist of individual parquet strips (lumber strips) joined to- 
gether to form the panel. 

In the subject case, the laminated flooring consists of a top or face layer of 
multiple veneers of either oak, beech, maple, ash or mahogany. Thus, the lami- 
nated flooring is classifiable under heading 4412, HTSUSA, and its appropriate 
subheading according to the wood species used and the construction of the lami- 
nated wood. 

If you are currently importing the subject flooring into the United States, it is 
recommended that you request a ruling specific to your product in order to obtain 
the proper classification subheading and rate of duty. Ruling requests should 
follow the procedures set out in Part 177 of the Customs Regulations (19 CFR 
a77). 


Holding: 


NY 832721 is MODIFIED. The classification of the laminated wood flooring is 
under heading 4412, HTSUSA, as “Plywood, veneered panels and similar lami- 
nated wood.” 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


CLA-2 RR:CR:TE 964568 RH 
Category: Classification 
Tariff No. 4412 


Ms. SHARON CHANDLER 
CLEARFREIGHT 

900 Fourth Avenue, Suite 3740 
Seattle, WA 98164 


Re: Modification of NY 806603 regarding the tariff classification of laminated wood 
flooring; headings 4412 and 4418. 


Dear Ms. CHANDLER: 


On February 24, 1995, Customs issued New York Ruling Letter (NY) 806603 to 
you, on behalf of your client, Swede-in-Co., concerning the classification of wood 
flooring. 

However, after further consideration of the matter in light of the terms of 
heading 4412 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), and heading 4418, HTSUSA, and after consideration of recent clarify- 
ing amendments to the Explanatory Notes to heading 4412, HTSUSA, and head- 
ing 4418, HTSUSA, Customs is changing its position on the classification of certain 
wood flooring products. 
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In that regard, we reviewed NY 806603 and determined that the classification of 
the “Swedeplank” wood flooring under subheading 4418.30.0000, HTSUSA, is no 
longer correct. The merchandise is now classifiable under heading 4412, HTSUSA. 
Accordingly, we are modifying NY 806603. The classification of the Swedestrip” 
(solid lineal strip flooring) in NY 806603 under subheading 4418.90.4090, HTSUSA, 
is correct. This decision explains the basis for the change in classification. 


Facts: 
A description of the merchandise at issue in NY 806603 reads as follows: 


“Swedeplank” is a wood flooring plank measuring 9/16” in thickness, 7 %” in 
width and 47”, 74” or 86” in length. The sample is composed of a spruce core, 
a fir back and a face made up of lineal strips of oak veneer. The product will 
be imported with a tongue and groove profile on both the edges and the ends. 


Issue: 


Is the flooring at issue classifiable as plywood under heading 4412, HTSUSA, or 
as parquet panels under heading 4418, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (GRIs). GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. 
Where goods cannot be classified solely on the basis of GRI 1, the remaining GRI 
will be applied. 

Heading 4412, HTSUSA, provides for “Plywood, veneered panels and similar 
laminated wood.” The merchandise at issue meets the terms of heading 4412, 
HTSUSA, as plywood or similar laminated wood. It consists of a surface veneer 
(thickness not exceeding 6 mm), a core, and a veneer backing. 

Heading 4418, HTSUSA, provides for “Builders’ joinery and carpentry of wood, 
including cellular wood panels, assembled parquet panels, and shingles and shakes.” 
Parquet panels consist of individual lumber strips, i.e., solid strips of wood over 6 
mm in thickness, assembled together. The lumber strips may be worked on the 
edges so that they can be assembled together, or they may be assembled together 
using a backing or reinforcement (including a wood backing). These parquet pan- 
els are described by heading 4418, HTSUSA. 

In interpreting the headings and subheadings, Customs looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), which 
are not legally binding, but are recognized as the official interpretation of the 
Harmonized System at the international level. It is Customs practice to follow, 
whenever possible, the terms of the EN when interpreting the HTSUSA. 

The EN to heading 4412, HTSUSA, state, in pertinent part: 


This heading also covers plywood panels or veneered panels, used as flooring 
panels, and sometimes referred to as “parquet flooring”. These panels have a 
thin veneer of wood affixed to the surface, so as to simulate a flooring panel 
made up of parquet strips. 


The EN to heading 4418, HTSUSA, state, in pertinent part: 


This heading also covers parquet strips, etc., assembled into panels or 
& . . 
tiles, with or without borders, including parquet panels or tiles consisting of 
D> 
parquet strips assembled on a support of one or more layers of wood. These 
panels or tiles may be tongued and grooved at the edges to facilitate assembly. 
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This heading does not cover: 


(a) Plywood panels or veneered panels, used as flooring panels, which have 
a thin veneer of wood affixed to the surface, so as to simulate a flooring 
panel made up of parquet strips (heading 44.12). 


The Harmonized System Committee (“HSC”), amended the EN to heading 4412 
and heading 4418 in November of 1997, after a discussion and decision on the 
classification of veneered flooring panels which had the appearance of parquet 
panels, by adding the above-italicized sections. See, Annex IJ/14 to Doc. 41.600 E 
(HSC/20/Nov. 97). 

In light of the amended EN and our analysis of the scope of the terms of 
headings 4412 and 4418, we conclude that flooring panels consisting of one or 
more strips of veneer on the surface are classifiable in heading 4412, HTSUSA. 
These veneered flooring panels are distinct from parquet panels of heading 4418, 
HTSUSA, which consist of individual parquet strips (lumber strips) joined to- 
gether to form the panel. 

In the subject case, the top or face layer of the laminated flooring is made up of 
lineal strips of oak veneer. Thus, the laminated flooring is classifiable under 
heading 4412, HTSUSA, and its appropriate subheading according to the wood 
species used and the construction of the laminated wood. 

If you are currently importing the subject flooring into the United States, it is 
recommended that you request a ruling specific to your product in order to obtain 
the proper classification subheading and rate of duty. Ruling requests should 


follow the procedures set out in Part 177 of the Customs Regulations (19 CFR 
7). 


Holding: 


NY 806603 is MODIFIED. The classification of the “Swedeplank” wood flooring 
is under heading 4412, HTSUSA, as “Plywood, veneered panels and similar lami- 
nated wood.” 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO THE CLASSIFICATION OF DOLL TRUNK WITH OUTER 
SURFACE OF TEXTILE MATERIALS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of a tariff classification ruling and 
revocation of treatment relating to the classification of doll trunk 
(style #130311) with outer surface of textile materials. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling letter relating to the tariff 
classification of a doll trunk (style #130311) with outer surface of tex- 
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tile materials under the Harmonized Tariff Schedule of the United 
States (HTSUS), and to revoke any treatment previously accorded by 
the Customs Service to substantially identical merchandise. Com- 
ments were invited on the correctness of the proposed action. Notice 
of the proposed revocation was published in the Customs BULLETIN on 
October 18, 2000, Vol. 34, No. 41 & 42. One comment was received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 18, 2001. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, at (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. section 1484) 
the importer of record is responsible for using reasonable care to 
enter, classify and value imported merchandise, and provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

In NY F86850, dated May 12, 2000, Customs ruled that a doll trunk 
manufactured of a rigid base material wholly covered with 100 per- 
cent polyester fabric is classifiable in subheading 4202.12.2020, 
HTSUS, which provides for trunks with a covering of plastic. Cus- 
toms has reviewed the classification of this item and has determined 
that the cited ruling is in error. Inasmuch as this item is wholly 
covered with polyester material, the correct tariff classification is 
subheading 4202.12.8070, HTSUS, which provides for “Trunks ...and 
similar containers: With outer surface of plastics or of textile materi- 
als: With outer surface of textile materials: Other, Other: Other: Of 
man-made fibers.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F86850 
dated May 12, 2000, and any other ruling not specifically identified, to 
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reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Headquarters Ruling Letter (HQ) 964480 (see 
“Attachment” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded 
by the Customs Service to substantially identical merchandise. 

Comments were invited on the correctness of the proposed action. 
Notice of the proposed revocation was published in the Customs BuL- 
LETIN on October 18, 2000, Vol. 34, No. 41 & 42. One comment was 
received. 

The commentor only opposes the proposed classification of the ar- 

ticle at the statistical level and asserts that the determination of 
whether an article is “of” a named material requires an inquiry into 
whether that material imparts the “essential character” of the ar- 
ticle. The commentor further asserts that since the “essential char- 
acter” principle applies to the classification of the subject boxes at the 
ten-digit level, the trunks are “of” the material of the frame, i.e., 
paperboard. 
Accordingly, the commentor concludes that the subject article is not 
“of” man-made fibers and is not classifiable under subheading 
4202.12.8070, HTSUSA. Rather, the commentor asserts that the sub- 
ject trunks are properly classified in subheading 4202.12.8080, 
HTSUSA. 

We disagree with the commentor’s assertion that an “essential char- 
acter” analysis would govern the classification of the subject article 
at the statistical ten- digit level under Chapter 42, HTSUSA. It is our 
determination that the subject doll trunk is properly classified at the 
statistical level which provides for articles with an “...outer surface of 
textile materials:... of man-made fibers” in subheading 4202.12.8070, 
HTSUSA. This determination is based on our assessment that the 
material which comprises the “outer surface” of the trunk, i.e., the 
100 percent polyester fabric, visually and tactically covers the entire 
exterior surface of the article. On this point, it has been well estab- 
lished that classification at the subheading level under Chapter 42, 
HTSUSA, is determined by material which comprises the “outer sur- 
face” of the good. See, HQ 954021, dated November 1, 1993; HQ 960454, 
dated December 9, 1997; HQ 960462, dated December 16, 1997; HQ 
960990, dated February 3, 1998; HQ 961175, dated July 21, 1998. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this issue which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among 
other reasons, have been the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling of 
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a third party to importations involving the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transaction or on a specific ruling 
concerning the merchandise covered by this notice which was not 
identified in this notice may raise the rebuttable presumption of lack 
of reasonable care on the part of the importer or its agents for impor- 
tations subsequent to the effective date of this final decision. 


Dated: November 30, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


November 30, 2000 

CLA-2 RR:CR:TE 964480 ASM 
Category: Classification 
Tariff No. 4202.12.8070 


Ms. Jupy PIcciRILLo 
Toys “R” Us 

461 From Road 
Paramus, NJ 07652 


Re: Revocation of NY F86850; Classification of a doll’s trunk with outer surface 
of textile material. 


Dear Ms. PicciRILLo: 

This is in regard to NY F86850 issued to you on May 12, 2000, by this office in 
reply to your letter of May 2, 2000, in which you requested a tariff classification 
ruling of a doll’s trunk with outer surface of textile material (style # 130311) under 
the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). We 
have reviewed NY F86850 and determined that the classification provided for this 
merchandise is incorrect. This ruling revokes NY F86850 by providing the correct 
classification for the doll trunk (style # 130311). 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), 
notice of the proposed revocation of NY F86850 was published on October 18, 
2000, in the Customs BULLETIN, Volume 34 , No. 41 & 42. One comment was received 
in response to the notice of proposed revocation. 


Facts: 


The subject goods, identified as a “Girls on the Go Doll Trunk” (style # 130311), 
consists of a trunk manufactured of a rigid base material wholly covered with 100 
percent polyester fabric. The trunk has a luggage handle grip on the top and has 
luggage type lock closures. The interior is fitted with two drawers, two shelves, 
and a hanger bracket with a large open storage space for the doll or clothes. 

In NY F86850, Customs found the subject goods classifiable within subheading 
4202.12.2020, Harmonized Tariff Schedule of the United States. This provision 
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provides for “Trunks, suitcases, vanity cases... Trunks, suitcases, vanity cases, 
attache cases, briefcases, school satchels and similar containers: With outer sur- 
face of plastics or of textile materials: With outer surface of plastics; Structured, 
rigid on all sides: Trunks, suitcases, vanity cases, and similar containers.” The 
general column one duty rate is 20 percent ad valorem. 

The commentor only opposes the proposed classification of the article at the 
statistical level and asserts that the determination of whether an article is “of” a 
named material requires an inquiry into whether that material imparts the essen- 
tial character of the article. The commentor further asserts that since the essen- 
tial character principle applies to the classification of the subject boxes at the ten- 
digit level, the trunks are “of” the material of the frame, i.e., naperboard. Accord- 
ingly, the commentor concludes that the subject article is not “of” man-made fibers 
and is not classifiable under subheading 4202.12.8070, HTSUSA. Rather, the 
commentor asserts that the subject trunks are properly classified in subheading 
4202.12.8080, HTSUSA. 


Issue: 


What is the proper classification for the merchandise? 


Law And Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI i provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the heading and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN, although not dispositive, are used to determine the proper interpre- 
tation of the HTSUSA by providing a commentary on the scope of each heading of 
the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The subject doll trunk is manufactured of a base material which consists of 
plywood and paperboard. However, the outer surface of the trunk is wholly cov- 
ered with 100 percent polyester fabric. At the six-digit level, the nomenclature 
classifies the majority of goods in Chapter 42 by the material which comprises the 
“outer surface” (see Headquarters Ruling (HQ) 960990, dated February 3, 1998, 
citing 954021, dated November 1, 1993, and HQ 087640, dated November 8, 1990). 
The definition of “outer surface” was restated and affirmed in HQ 087760, dated 
October 31, 1991, as “that which is both visible and tactile.” This definition was 
further expanded in HQ 954021, as follows: “TACTILE 1. Perceptible to the touch: 
TANGIBLE 1.a. Discernible by the touch or capable of being touched.” Webster’s II 
New Riverside University Dictionary, (1984) at 1178 and 1182, respectively. 

It is important to note that for purposes of classification under heading 4202, 
HTSUSA, HQ 954021 resolved the issue of what is the “outer surface of” articles 
made with composite materials. HQ 254021, involved the classification of jewelry 
box frames made of plastic or metal and covered with paper backings to which 
textile materials had been applied. In HQ 954021, it was concluded that the article 
had an “outer surface” of textile material. In reaching this decision, Customs 
noted that Additional U.S. Note 2 of Chapter 42 is instructive in understanding the 
meaning of “outer surface of” when applied to composite materials because the 
Note expresses the concept of “outer surface” by use of the term “exterior surface” 
as follows: 


For purposes of classifying articles under subheadings 4202.12, 4202.22, 
4202.32, and 4202.92, articles of textile fabric impregnated, coated, covered or 
laminated with plastics (whether compact or cellular) shall be regarded as 
having an outer surface of textile material or of plastic sheeting, depending 
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upon whether and the extent to which the textile constituent or the plastic 
constituent makes up the exterior surface of the article. 


HQ 954021 states that this Note provides a useful clue in understanding the 
term “outer surface” when applied to other component combinations. The ruling 
further stated that “While there is no legal or U.S. Note concerning the classifica- 
tion of a paper and flocked textile composite material, we believe that Additional 
U.S. Note 2 of Chapter 42, HTSUSA, is instructional in understanding the mean- 
ing of ‘outer surface’.” Thus, it was determined that for classification under the 
heading as jewelry boxes wholly or mainly covered with paper, the “outer surface” 
of textile flock material controls classification at the subheading level and the 
boxes are classifiable under the appropriate subheading pertaining to articles with 
an “outer surface of textile materials.” 

In view of the foregoing, it is our determination that the subject doll trunk is 
properly classified in the provision for articles with an “..outer surface of textile 
materials:... Of man-made fibers” in subheading 4202.12.8070, HTSUSA. This 
decision is based on our assessment that it is the 100 percent polyester fabric 
which comprises the “outer surface” of the trunk, i.e., visually and tactically cov- 
ers the entire exterior surface of the article. On this point, it has been well 
established that classification at the subheading level under Chapter 42, HTSUSA, 
is determined by the material which comprises the “outer surface” of the good. 
See, HQ 954021, dated November 1, 1993; HQ 960454, dated December 9, 1997; 
HQ 960462, dated December 16, 1997; HQ 960990, dated February 3, 1998; HQ 
961175, dated July 21, 1998. 

In NY F86850, dated May 12, 2000, Customs ruled that a doll trunk manufac- 
tured of a rigid base material wholly covered with 100 percent polyester fabric is 
classifiable in subheading 4202.12.2020, HTSUSA, which provides for trunks with 
a covering of plastic. Since the issuance of this ruling, Customs has reviewed the 
classification of this item and has determined that the cited ruling is in error. 
Inasmuch as this item is wholly covered with polyester material, the correct tariff 
classification is subheading 4202.12.8070, HTSUSA, which provides for “Trunks 
...and similar containers: With outer surface of plastics or of textile materials: 
With outer surface of textile materials: Other, Other: Other: Of man-made 
fibers.” 


Holding: 


NY F86850, dated May 12, 2000, is hereby revoked. 

The subject merchandise is correctly classified in subeading 
4202.12.8070, HTSUSA, which provides for, “Trunks, suitcases, vanity cases, atta- 
che cases, briefcases, school satchels, spectacle cases, binocular cases, camera 
cases, musical instrument cases, gun cases, holsters and similar containers; trav- 
eling bags, toiletry bags, knapsacks and backpacks, handbags, shopping bags, 
wallets, purses, sports bags, bottle cases, jewelry boxes, powder cases, cutlery 
cases and similar containers, of leather or of composition leather, of sheeting of 
plastics, of textile materials, of vulcanized fiber, or of paperboard, or wholly or 
mainly covered with such materials or with paper: Trunks, suitcases, vanity 
cases, attache cases, briefcases, school satchels and similar containers: With outer 
surface of plastics or of textile materials: With outer surface of textile materials: 
Other; Other: Other: Of man-made fibers.” The general column one duty rate is 
18.6 percent ad valorem. The textile quota category is 670. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest you check, close to the time of ship- 
ment, the Status on Current Import Quotas (Restraint Levels), an issuance of the 
U.S. Customs Service, which is updated weekly and is available at the local Cus- 
toms office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification) and the restraint (quota/visa) categories applicable to 
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textile merchandise, you should contact the local Customs office prior to importa- 
tion of this merchandise to determine the current status of any import restraints 
or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs BULLETIN. 


JOHN E. ELKINs, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER & 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
GARMENT SIMILAR TO A WINDBREAKER 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and treatment relating to the classification of a garment simi- 


lar to a windbreaker. 


SUMMARY: Pursuant to Section 625 (c), Tariff Act of 1930, as 


amended, (19 U.S.C. 1625 (c)), this notice advises interested parties 
that Customs intends to revoke one ruling letter pertaining to the 
tariff classification of a garment similar to a windbreaker. Comments 
are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before January 19, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rul- 
ings, Attention: Commercial Rulings Division, 1300 Pennsylvania 
Avenue, N.W., Washington, D.C. 20229. Comments submitted may 
be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
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“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its obligations. Ac- 
cordingly, the law imposes a greater obligation on Customs to provide 
the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. § 1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
this notice advises interested parties that Customs intends to revoke 
NY Ruling Letter (“NY”) D89780, dated April 19, 1999, pertaining to 
the classification of a men’s pullover garment. Although in this no- 
tice Customs is specifically referring to one ruling, NY D89780, this 
notice covers any rulings on this merchandise, which may exist but 
have not been specifically identified. Customs has undertaken rea- 
sonable efforts to search existing data bases for rulings in addition to 
those identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, in- 
ternal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act 
of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, 
Customs intends to revoke any treatment previously accorded by the 
Customs Service to substantially identical merchandise. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations involving the same or similar 
merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
and comment period. An importer’s failure to advise Customs of sub- 
stantially identical merchandise or of a specific ruling not identified 
in this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations 
subsequent to the effective date of the final decision of this notice. 

The subject garment was originally classified in NY D89780, dated 
April 19, 1999, in subheading 6211.33.0040 of the Harmonized Tariff 
Schedule of the United States Annotated (“HTSUSA”), as a men’s 
shirt excluded from heading 6205. NY D89780 is set forth as “Attach- 
ment A” to this document. However, upon further review it was de- 
termined that the garment has the characteristics of a jacket rather 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 51, DECEMBER 20, 2000 


than a shirt as set forth in the Guidelines for the Reporting of Im- 
ported Products in Various Textile and Apparel Categories, CIE 13/88 
(Nov. 23, 1988). The garment provides protection against the weather 
and it is Customs view that if the garment is found to be water resis- 
tant, the subject merchandise is more properly classified in subhead- 
ing 6201.93.3000, HTSUSA, as a garment similar to a men’s water 
resistant windbreaker and if the jacket is not determined to be water 
resistant, then the proper classification is subheading 6201.93.3511, 
HTSUSA, as a garment similar to a men’s windbreaker of man-made 
fibers. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
D89780 and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification 
within the HTSUSA pursuant to the analysis set forth in Proposed 
Headquarter Rulings (“HQ”) 964181 (see “Attachment B” to this docu- 
ment). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical merchandise. Before taking this action, con- 
sideration will be given to any written comments timely received. 


Dated: December 4, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


April 19, 1999 
CLA-2-62:RR:NC:3:TA:355 D89780 
Category: Classification 

Tariff No. 6211.33.0040 


Mr. SPENCER HutTCHINS 
AKA INTERNATIONAL, INC. 
2601 Elliott Avenue 
Suite 3167 

Seattle, WA 98121 


Re: The tariff classification of a mans pullover from China or Hong Kong. 


Dear Mr. Hutcuins: 
In your letter dated March 30, 1999, on behalf of Cutter and Buck, Inc., you 
requested a classification ruling. As requested, the sample will be returned to you. 
Your submitted samples, style 1053-59 is a man’s woven nylon pullover. The 
short sleeved garment features a cross-over rib-knit neckband, rib-knit cuffs, a 
mesh lining and a rib-knit bottom. 
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The applicable subheading for style 1053-59, will be 6211.33.0040, Harmonized 
Tariff Schedule of the United States (HTS), which provides for track suits, ski- 
suits and swimwear; other garments: other garments, men’s or boys’: of man- 
made fibers, shirts, excluded from heading 6205. The duty rate will be 16.5 per- 
cent ad valorem. 

Style 1053-59 falls within textile category designation 640. Based upon interna- 
tional textile trade agreements products of China or Hong Kong are subject to 
quota and the requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. If 
so, visa and quota requirements applicable to the subject merchandise may be 
affected. Part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes. To obtain the most 
current information available, we suggest that you check, close to the time of 
shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for inspection at 
your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Gerard 
Shea at 212-637-7082. 


Rosert B. SwIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


CLA-2 RR:CR:TE 964181 mbg 
Category: Classification 
Tariff No. 6201.93.3000, 6201.93.3511 


Mr. PatRICK PILLSBURY 
Cutter & Buck 
ImporT MANAGER 

2701 First Ave., #500 
Seattle, WA 98121 


Re: Classification of Men’s Hybrid Shirt/Jacket; Revocation of NY D89780. 


Dear Mk. PILLSBURY: 

On April 19, 1999, U.S. Customs issued New York Ruling Letter (“NY”) D89780 
to AKA International, Inc. on behalf of your company, Cutter & Buck, regarding 
the tariff classification of a windbreaker. The windbreaker was originally classi- 
fied in heading 6211.33.0040 of the Harmonized Tariff Schedule of the United 
States Annotated (“HTSUSA”) which provides for among other things, men’s other 
woven garments not otherwise provided for. You requested that U.S. Customs 
Office of Regulations & Rulings reconsider the classification of the subject mer- 
chandise and it is the determination of this office that the subject merchandise is 
more properly classified in subheading 6201.93.3000, HTSUSA, if determined to 
be water resistant or in the alternative in subheading 6201.93.3511, HTSUSA, if 
not determined to be water resistant pursuant to U.S. Additional Legal Note 2 for 
Chapter 62 of the HTSUSA. 
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Facts: 


The merchandise submitted is a v-neck pullover short sleeved shirt made of 
polyester with a teflon impregnation and Climaguard fabric. The garment has an 
interior 100 percent polyester knit mesh lining. The lining covers the torso area 
only and does not extend to the sleeves. The waist features a ribknit waistband 
and there are two side seam pockets at waist level. The short sleeves are banded 
with a ribknit cuffs that measure 20 inches in circumference. You claim that the 
shell fabric is Teflon impregnated and therefore, the garment is both wind and 
water resistant. 


Issue: 


What is the proper classification of the subject merchandise? 


Law And Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of 
Interpretation (“GRIs”). GRI 1 provides that classification shall be determined 
according to the terms of the headings of the tariff schedule and any relative 
section or chapter notes. In the event that the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise require, 
the remaining GRI may then be applied. The Explanatory Notes (“EN”) to the 
Harmonized Commodity Description and Coding System, which represent the 
official interpretation of the tariff at the international level, facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI. 

The issue in the instant case is whether the submitted sample is properly clas- 
sifiable as a men’s shirt or jacket. A physical examination of the garment reveals 
that it possesses features traditionally associated with both jackets and shirts and 
therefore potentially lends itself to classification as either a coat or jacket under 
headings 6201 or 6211, HTSUSA, or as a shirt under heading 6205, HTSUSA. 


The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System constitute the official interpretation of the nomenclature at the 
international level. While not legally binding, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has there- 
fore been the practice of the Customs Service to follow, whenever possible, the 
terms of the EN when interpreting the HTSUSA. 

The ENs for heading 6205 state in pertinent part: 


This heading does not cover garments having the character of wind- 
cheaters, wind jackets, etc. of heading 6201, which generally have a tighten- 
ing at the bottom, or of the jackets of heading 6203, which generally have 
pockets below the waist. Sleeveless garments are also excluded. 

The subject merchandise has pockets at waist level and also has features asso- 
ciated with wind-cheaters or wind jackets such as ribknit bottom and an inner 
lining as well as construction of the outer shell using fabrication of polyester with 
teflon impregnation which provides more durability than is associated with most 
shirts. The subject merchandise is therefore precluded from classification as a 
shirt of heading 6205, HTSUS, pursuant to the EN. 

In circumstances such as these, where the identity of a garment is ambiguous 
for classification purposes, reference to The Guidelines for the Reporting of Im- 
ported Products in Various Textile and Apparel Categories, CIE 13/88, (“Guide- 
lines”) is appropriate. The Guidelines were developed and revised in accordance 
with the HTSUSA to ensure uniformity, to facilitate statistical classification, and to 
assist in the determination of the appropriate textile categories established for the 
administration of the Arrangement Regarding International Trade in Textiles. 

The Guidelines offer the following with regard to the classification of men’s or 
boy’s shirt-jackets: 

Three-quarter length or longer garments commonly known as coats, and 
other garments such as . . .waist length jackets fall within this category. ... A 
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coat is an outerwear garment which covers either the upper part of the body 
or both the upper and lower parts of the body. It is normally worn over 
another garment, the presence of which is sufficient for the wearer to be 
considered modestly and conventionally dressed for appearance in public, 
either indoors or outdoors or both... . 


Shirt-jackets have full or partial front openings and sleeves, and at the least 
cover the upper body from the neck area to the waist. ... The following 
criteria may be used in determining whether a shirt-jacket is designed for use 
over another garment, the presence of which is sufficient for its wearer to be 
considered modestly and conventionally dressed for appearance in public, 
either indoors or outdoors or both: 


(1) Fabric weight equal to or exceeding 10 ounces per square yard 


(2) A full or partial lining. 
(3) Pockets at or below the waist. 


(4) Back vents or pleats. Also side vents in combination with back 
seams. 


(5) Eisenhower styling. 


(6) A belt or simulated belt or elasticized waist on hip length or 
longer shirt-jackets. 


Large jacket/coat style buttons, toggles or snaps, a heavy-duty 
zipper or other heavy-duty closure, or buttons fastened with 
reinforcing thread for heavy-duty use. 

(8) Lapels. 

(9) Long sleeves without cuffs. 

(10) Elasticized or rib knit cuffs. 


(11) Drawstring, elastic or rib knit waistband. 


Garments having features of both jackets and shirts will be categorized as 
coats if they possess at least three of the above listed features and if the result 
is not unreasonable. ... Garments not possessing at least three of the listed 
features will be considered on an individual basis. 


See Guidelines for the Reporting of Imported Products in Various Textile and 
Apparel Categories, CIE13/88 at 5-6 (Nov. 23, 1988). 

Customs recognizes that the garment at issue is a hybrid garment, possessing 
features of both shirts and jackets. A physical examination of the garment at issue 
reveals that it possesses three of the Guidelines jacket criteria: the garment has 
elasticized or rib-knit cuffs, a ribbed waistband, and an inner lining. The garment 
therefore possesses the requisite number of Guidelines criteria and in addition is 
constructed from woven nylon which is typically used in windbreakers. The 
sample submitted is much like the jackets worn by golfers or other athletes for 
warmth or for protection from light rain. 

We note that you claim this merchandise is similar to a hybrid shirt/jacket 
classified in heading 6202.92.2071, HTSUSA, as a women’s anorak, wind breaker 
or similar article which was the subject of DD 898668, dated June 17, 1994. Cus- 
toms disagrees which such reasoning for the subject merchandise. In DD 898668, 
the shirt/jacket had a full frontal zipper, whereas your merchandise is a pullover 
garment and the comparison with DD 898668 is inappropriate. 

The next issue is whether the garment at issue is classifiable as a wind-breaker 
or similar article of heading 6201, HTSUSA, or as a shirt-jacket of heading 6211, 
HTSUSA. The Explanatory Notes (EN) to heading 6101, which apply mutatis 
mutandis to the articles of heading 6201, HTSUSA, state: 
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[T]his heading covers ... garments for men or boys, characterised by the fact 
that that they are generally worn over all other clothing for protection against 
the weather. 

(emphasis added). 

It is the opinion of this office that the fabric used in the construction of the 
subject merchandise will provide a degree of protection against the weather due to 
the overall styling, knit lining, and woven nylon fabric. Although the subject 
garment possesses short sleeves, Customs believes that the merchandise is simi- 
lar to garments which have been classified as wind breakers or wind cheaters and 
which are typically worn by golfers. The shorter sleeves of this particular garment 
may be preferable to some golfers who want more flexibility in their swing and do 
not want to be hampered by long sleeves. Considering that the garment meets 
three of the Guidelines features and is constructed of material typically found in 
such golfing gear, Customs does not believe that the short sleeves preclude classi- 
fication of the subject garment in heading 6201. Accordingly, the merchandise is 
classifiable as an article similar to a men’s windbreaker under heading 6201, 
HTSUS. 

You claim that the subject merchandise is water resistant but have not submit- 
ted any information which validates such claim. The Additional U.S. Note to 
Chapter 62 addresses the term “water resistant” and states in pertinent part: 

For the purposes of [subheading 6201.93.30], the term “water resistant” 
means that garments classifiable in those subheadings must have a water 
resistance (see ASTM designations D 3600-81 and D 3781-79) such that, under 
a head pressure of 600 millimeters, not more than 1.0 gram of water pen- 
etrates after two minutes when tested in accordance with AATCC Test Method 
35-1985. This water resistance must be the result of a rubber or plastics 
application to the outer shell, lining, or inner lining. 


The port of entry may perform such test for water resistant determinations and if 
the subject merchandise meets the aforementioned standards of U.S. Additional 
Note, Chapter 62, HTSUSA, the subject merchandise will be classified in subhead- 
ing 6201.93.30, HTSUSA. 


Holding: 

NY D89780 is hereby revoked. 

If the subject merchandise is determined to be water resistant, then the gar- 
ment is classifiable under subheading 6201.93.3000, HTSUSA, which provides for 
“Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jackets), 
windbreakers, and similar articles (including padded, sleeveless jackets), other 
than those of heading 6203: Anoraks (including ski jackets), windbreakers and 
similar articles (including padded, sleeveless jackets): Of man-made fibers: Other: 
Other: Other: Water resistant.” The general column one rate of duty is 7.3% ad 
valorem. The applicable textile restraint category is 634. 

If the subject merchandise is not determined to be water resistant, then the 
garment is classifiable under subheading 6201.93.3511, HTSUSA, which provides 
for “Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jack- 
ets), windbreakers, and similar articles (including padded, sleeveless jackets), 
other than those of heading 6203: Anoraks (including ski jackets), windbreakers 
and similar articles (including padded, sleeveless jackets): Of man-made fibers: 
Other: Other: Other: Other: Men’s.” The general column one rate of duty is 28.4% 
ad valorem. The applicable textile restraint category is 634. 

The designated textile and apparel category may be subdivided into parts. If so, 
visa and quota requirements applicable to the subject merchandise may be af- 
fected. Since part categories are the result of international bilateral agreements 
which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that your client check, close to the time 
of shipment, the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is updated weekly and is 
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available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth 
digits of the classification), and the restraint (quota/visa) categories, your client 
should contact its local Customs office prior to importing the merchandise to 
determine the current applicability of any import restraints or requirements. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF EVAPORATIVE AIR 
COOLERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter, and treat- 
ment relating to tariff classification of evaporative air coolers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of evaporative air coolers and spare parts for evaporative air 
coolers under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). Customs also intends to revoke any treatment previ- 
ously accorded by Customs to substantially identical transactions. 
Comments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before January 19, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be in- 
spected at the same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, Gen- 
eral Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification 
of evaporative air coolers and spare parts for the coolers. Although 
in this notice Customs is specifically referring to one ruling, HQ 
953762, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been found. 
Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest re- 
view decision) on the merchandise subject to this notice should ad- 
vise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. 
Any person involved in substantially identical transactions should 
advise Customs during this notice period. An importer’s failure to 
advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable 
care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of the final notice of 
this proposed action. 

In HQ 953762 dated June 29, 1993, set forth as Attachment A to 
this document, Customs classified certain air coolers in subheading 
8415.83.00, HTSUS, as other air conditioning machines, not incorpo- 
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rating a refrigerating unit; it classified spare parts for the coolers in 
subheading 8415.90.00, HTSUS. 

It is now Customs position that the air coolers in this ruling are 
properly classifiable under either: subheading 8479.60.00, HTSUS, as 
“Machines and mechanical appliances having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: ... Evapo- 
rative air coolers” if they are greater in weight than 20 kilograms; or 
“Electromechanical domestic appliances, with self-contained electric 
motor; parts thereof: ... Other appliances” in subheading 8509.80.00, 
HTSUS, if they are 20 kilograms or less in weight. Proposed HQ 
964369, revoking HQ 953762, is set forth as Attachment B to this 
document. Customs position is consistent with a decision on similar 
merchandise published in the World Customs Organization (WCO) 
Compendium of Classification Opinions on the Harmonized Commod- 
ity Description and Coding System where the classification of evapo- 
rative air coolers of a weight exceeding 20 kilograms was determined 
to be in subheading 8479.89, HTSUS, which, within heading 8479, 
covers “Other machines and mechanical devices: ... Other: ...” See An- 
nex L/16 to Doc. 38.760 E (HSC/13/Apr. 94). In 1996, subsequent to 
the WCO opinion, subheading 8479.60.00, covering “Evaporative air 
coolers,” was added to the HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
953762 and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 


analysis set forth in proposed HQ 964369. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment previ- 
ously accorded by the Customs Service to substantially identical trans- 
actions. Before taking this action, we will give consideration to any 
written comments timely received. 

Dated: December 5, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


July 29, 1993 

CLA-2 CO:R:C:M 953762 RFA 
Category: Classification 

Tariff No. 8415.83.00, 8415.90.00 


District DirEcToR oF CusToMs 
300 S. Ferry Street 
Terminal Island 

Los Angeles, CA 90731 


Re: Potest No. 2704-92-104992; Air Coolers; Humidifiers; Heading 8479; EN 84.15; 
EN 84.79; General Note B(4) to Chapter 84; Spare Parts; Section XVI, note 2. 


Dear District DIRECTOR: 

The following is our decision regarding Protest No. 2704- 92-104992, which 
concerns the classification of air coolers under the Harmonized Tariff Schedule of 
the United States (HTSUS). The entry of the subject merchandise was liquidated 
on August 28, 1992. The protest was timely filed on November 24, 1992. 


Facts: 


The merchandise, Celsius model WF-902 air cooler, is a portable appliance which 
is used to cool and/or humidify air in hot, dry climates such as is found in the 
southwestern United States. The air cooler is powered by an electric motor and 
contains a three-speed fan, a tank capable of holding 2.3 gallons of cold water, and 
a filter pad. It draws room air in past the cold water and through the filter pad, 
causing the temperature of the air to drop due to evaporation. This process results 
in an increase in the humidity of the air. The air cooler is capable of cooling rooms 
up to 175 square feet in size. 

The following spare parts for the air cooler were also imported: panels, tops, 
covers, knobs, screens, mounts, keepers, reliefs, floats, filter belts, fronts, plates, 
skirts, and bottoms. 

The air cooler was entered under subheading 8415.83.00, HTSUS, as air condi- 
tioning machines in which humidity cannot be separately regulated. The entry 
was liquidated under subheading 8479.89.10, HTSUS, as other electromechanical 
appliances with a self-contained motor. 

The spare parts were entered under subheading 8415.90.00, HTSUS, as parts 
for air conditioning machines in which humidity cannot be separately regulated. 
The entry was liquidated under subheading 8479.90.40, HTSUS, as parts of ar- 
ticles of subheading 8479.89.10, HTSUS. 

The subheadings under consideration are as follows: 


8415: Air conditioning machines, comprising a motor-driven fan and elements 


for changing the temperature and humidity, including those machines in 
which the humidity cannot be separately regulated. . .: 


8415.83.00: [o]ther, except parts: [n]ot incorporating a refrigerating unit... 
8415.90.00: [plarts. ... 


Goods classifiable under these provisions have a general, column one rate of 
duty of 2.2 percent ad valorem. 


8479: Machinery and mechanical appliances havingindividual functions, not 
specified or includedelsewhere in this chapter. . .: 


8479.89.10: [o]Jther machines and mechanical appliances: [o]ther: [e]lectro-me- 
chanical appliances with self-contained electric motor: air humidifi- 
ers or dehumidifiers. . . 


Goods classifiable under this provision have a general, column one rate of 
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duty of 4.2 percent ad valorem. 
8479.90.40 [plarts: [olf articles of 8479.89.10... 


Goods classifiable under this provision have a general, column one rate of 
duty of 3.7 percent ad valorem. 


Issue: 


I. Whether the air cooler is classifiable as other air conditioning machines, 
not incorporating a refrigerating unit or as other electromechanical appliances 
with a self-contained motor under the HTSUS? 

II. Whether the parts are classifiable as parts of the air cooler or in their 
respective headings? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the Gen- 
eral Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classifica- 
tion shall be determined according to the terms of the headings and any relative 
section or chapter notes. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(EN) constitute the Customs Cooperation Council’s official interpretation of the 
HTSUS. While not legally binding, the ENs provide a commentary on the scope of 
each heading of the HTSUS and are generally indicative of the proper interpreta- 
tion of these headings. EN 84.15, page 1165, states: 


[t]his heading covers certain apparatus for maintaining required conditions 
of temperature and humidity in closed spaces. The machines may also com- 
prise elements for the purification of air. 


The heading applies only to machines: 


(1) Equipped with a motor-driven fan or blower, and 


(2) Designed to change both the temperature (a heating or cooling element 
or both) and the humidity (a humidifying or drying element or both) of 
air, and 


(3) For which the elements mentioned in (1) and (2) are presented together. 
The subject merchandise is powered by an electric motor which contains a 
three-speed fan. The air cooler draws room air in past the cold water and through 
the filter pad, causing the temperature of the air to drop due to evaporation. This 
process also results in an increase in the humidity of the air. Based upon the above 
process, we find that the subject merchandise meets the criteria set forth in EN 
84.15. Therefore, it is provided for under subheading 8415.83.00, HTSUS. 

The port liquidated the air cooler under heading 8479, HTSUS. General Note 
B(4) to Chapter 84 states: “Heading 84.79 covers machines and mechanical appa- 
ratus not covered by any preceding heading of the Chapter.” Based upon General 
Note B(4), we find that classification under heading 8479, HTSUS, is inappropri- 
ate, because the subject merchandise is specifically provided for in heading 8415, 
HTSUS. 

The other issue to be resolved is whether the spare parts are classifiable as parts 
of air coolers or in their respective headings. Section XVI, note 2 provides as 
follows: 

parts of machines (not being parts of the articles of heading No. 84.84, 85.44, 
85.45, 85.46 or 85.47) are to be classified according to the following rules: 
(a) Parts which are goods included in any of the headings of Chapter 84 
and 85 (other than headings No. 84.85 and 85.48) are in all cases to be 
classified in their respective headings; 
Other parts, if suitable for use solely or principally with a particular 
kind of machine, or with a number of machines of the same heading 
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(including a machine of heading No. 84.79 or 85.43) are to be classified 
with the machines of that kind. However, parts which are equally 
suitable for use principally with the goods of headings No. 85.17 and 
85.25 to 85.28 are to be classified in heading 85.17; 
According to the information provided, the imported parts (consisting of panels, 
tops, covers, knobs, screens, mounts, keepers, reliefs, floats, filter belts, fronts, 
plates, skirts, and bottoms) are designed specifically for use with the air coolers. 
The parts meet the requirements of Section XVI, note 2(b), because they are being 
imported solely or principally for use with the air coolers. Therefore, we find that 
the spare parts are classifiable under subheading 8415.90.00. 


Holding: 


For the foregoing reasons, we find that the air cooler is classifiable under sub- 
heading 8415.83.00, HTSUS, as other air conditioning machines, not incorporating 
a refrigerating unit. The spare parts are classifiable under subheading 8415.90.00, 
HTSUS, as parts for air conditioning machines. 

You should allow the protest in full. A copy of this decision should be attached 
to Customs Form 19 and provided to the protestant as part of the notice of action 
on the protest. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


ATTACHMENT BI 


CLA-2 RR:CR:GC 964369 GOB 
Category: Classification 

Tariff No. 8479.60.00; 8509.80.00; 
8479.90.95; 8509.90.55 


CExstus, INc. 
4241 Brickell Street 
Ontario, CA 91761 


Re: Evaporative air coolers. 


Dear SiR OR Mapam: 

This pertains to HQ 953762, issued to Customs in Los Angeles on June 29, 1993, 
with respect to Protest No. 2704-92-104992, which was filed on your behalf. In 
that ruling, which granted your protest, certain air coolers were found to be 
classified in subheading 8415.83.00, Harmonized Tariff Schedule of the United 
States (“HTSUS”), as other air conditioning machines, not incorporating a refrig- 
erating unit. Certain spare parts were found to be classified in subheading 
8415.90.00, HTSUS. 

As detailed below, in light of subsequent events we now believe these classifica- 
tions to be incorrect. This ruling sets forth the correct classifications. This ruling 
has no effect on the Customs entries which were the subject of the protest. 


Facts: 


The air coolers were described as follows in HQ 953762: 


The merchandise, Celsius model WF-902 air cooler, is a portable appliance 
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which is used to cool and/or humidify air in hot, dry climates such as is found 
in the southwestern United States. The air cooler is powered by an electric 
motor and contains a three-speed fan, a tank capable of holding 2.3 gallons of 
cold water, and a filter pad. It draws room air in past the cold water and 
through the filter pad, causing the temperature of the air to drop due to 
evaporation. This process results in an increase in the humidity of the air. 
The air cooler is capable of cooling rooms up to 175 square feet in size. 


Various spare parts for the coolers were also the subject of the protest. 


Issue: 


What is the tariff classification of the air coolers and spare parts? 


Law And Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8415 Air conditioning machines, comprising a motor-driven fan and ele- 
ments for changing the temperature and humidity, including those 
machines in which the humidity cannot be separately regulated; 
parts thereof: 

Other, except parts: 
8415.83.00 Incorporating a refrigerating unit 


8479 Machines and mechanical appliances having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: 
8479.60.00 Evaporative air coolers 


8509 Electromechanical domestic appliances, with self-contained electric 
motor; parts thereof 
8509.80.00 Other appliances 


Note 3 to Chapter 85, HTSUS, provides: “Heading 8509 covers only the following 
electromechanical machines of the kind commonly used for domestic purposes: ... 
(b) Other machines provided the weight of such machines does not exceed 20 kg, 
exclusive of extra interchangeable parts or detachable auxiliary devices.” 

As stated above, in HQ 953762 dated June 29, 1993, we determined that the air 
coolers were classified under subheading 8415.83.00, HTSUS, as other air condi- 
tioning machines, not incorporating a refrigerating unit; and that the spare parts 
were classifiable under subheading 8415.90.00, HTSUS, as parts for air condition- 
ing machines. 

At HSC 13, the Harmonized System Committee of the World Customs Organi- 
zation (“WCO”) took a decision to amend the Compendium of Classification Opin- 
ions by insertion of Opinion 8479.89/9, which may be found at Annexes F/11 and L/ 
16 to Doc. 38.760 E (HSC/13/Apr. 94). That opinion involved an article described 
as: “Evaporative air coolers of a weight exceeding 20 kg, which cool air by the 
latent heat of evaporation principle, incorporating a water-circulating system (com- 
prising a built-in tank and pump) designed to continuously soak a filter and with 
an electric motor-driven fan which expels air through the filter medium. They do 
not include a device specially designed for humidifying or drying the air.” The HSC 
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determined the evaporative air coolers to be classified in subheading 8479.89, 
HTSUS, which covers “Other machines and mechanical appliances: ... Other: ...” 
within heading 8479, HTSUS. As we stated in T.D. 89-80, decisions in the Compen- 
dium of Classification Opinions should be treated in the same manner as the 
EN’s, i.e., while neither legally binding nor dispositive, they provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. T.D. 89-80 further states that EN’s and 
decisions in the Compendium of Classification Opinions “should receive consid- 
erable weight.” 

We interpret the text of heading 8415, HTSUS (“... elements for changing the 
temperature and humidity ...”) in light of EN 84.15, which provides, in pertinent 
part: “This heading applies only to machines: (1) Equipped with a motor-driven 
fan or blower, and (2) Designed to change both the temperature (a heating or 
cooling element or both) and the humidity (a humidifying or drying element or 
both) of air, ...”. [Emphasis in original.] As stated above, the HSC opinion stated 
that evaporative air coolers “... do not include a device specially designed for 
humidifying or drying the air.” Accordingly, because they are not designed to 
change the humidity, it is our view that evaporative air coolers are not described in 
heading 8415, HTSUS. 

In 1996, subsequent to the WCO opinion, subheading 8479.60.00, covering “Evapo- 
rative air coolers,” was added to the HTSUS. EN 84.79(III)(31) provides that : “This 
group includes: ... Evaporative air coolers.” 

It is our determination that the goods in HQ 953762 are evaporative air coolers. 
Their function is described in that ruling as follows: “The air cooler draws room air 
in past the cold water and through the filter pad, causing the temperature of the 
air to drop due to evaporation.” 

Accordingly, it is our determination that evaporative air coolers of a weight 
exceeding 20 kilograms are classified in subheading 8479.60.00, HTSUS. This is 
consistent with the WCO opinion cited above. The evaporative air coolers have 
individual functions as stated in heading 8479, i.e., they are mechanical devices 
whose function can be performed distinctly from and independently of any other 
machine or appliance. See EN 84.79. 

We further determine that evaporative air coolers of a weight of 20 kilograms or 
less are classified in subheading 8509.80.00, HTSUS. Note 3 to Chapter 85, HTSUS, 
excerpted above, provides that heading 8509 covers certain other machines pro- 
vided that their weight does not exceed 20 kilograms. 

We have not been able to determine the weight of the air coolers in HQ 953762, 
although we believe it is likely that their weight does not exceed 20 kilograms. 
This inability to determine the weight of the coolers in HQ 953762 does not detract 
from this ruling, since this ruling is prospective. 

With respect to the parts of the evaporative air coolers, those parts not excluded 
by Note 1 to section XVI, HTSUS, or Note 1 to Chapter 84 and 85, nor included in 
other headings of Chapter 84 or 85 by Note 2(a) to Section XVI, HTSUS, and which 
are solely or principally used with evaporative air coolers of heading 8479 or 
heading 8509, are classified in subheading 8479.90.95, HTSUS, or subheading 
8509.90.55, as appropriate (i.e., depending on the size of the evaporative air cool- 
ers). 


Holding: 


Evaporative air coolers which weigh more than 20 kilograms are provided for in 
heading 8479, HTSUS, and are classified in subheading 8479.60.00, HTSUS, as: 
“Machines and mechanical appliances having individual functions, not specified or 
included elsewhere in this chapter ...: Evaporative air coolers.” Evaporative air 
coolers which weigh 20 kilograms or less are provided for in heading 8509, HTSUS, 
and are classified in subheading 8509.80.00, HTSUS, as: “Electromechanical do- 
mestic appliances, with self-contained electric motor ...: Other appliances.” 

With respect to the parts of the evaporative air coolers, those parts not excluded 
by Note 1 to section XVI, HTSUS, or Note 1 to Chapter 84 and 85, nor included in 
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other headings of Chapter 84 or 85 by Note 2(a) to Section XVI, HTSUS, and which 
are solely or principally used with evaporative air coolers of heading 8479 or 
heading 8509, are classified in subheading 8479.90.95, HTSUS, or subheading 
8509.90.55, as appropriate - they are classified in subheading 8479.90.95 if they are 
parts for evaporative air coolers of a weight greater than 20 kilograms; they are 
classified in subheading 8509.90.55 if they are parts for evaporative air coolers of 
a weight of 20 kilograms or less. 


Effect on Other Rulings: 
HQ 953762 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT RELATING 
TO TARIFF CLASSIFICATION OF INTERCHANGEABLE TOOLS 
FOR HANDTOOLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating 
to tariff classification of interchangeable tools for handtools. 
SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms is revoking a ruling letter pertaining to the tariff classification 
of interchangeable tools for handtools under the Harmonized Tariff 
Schedule of the United States (“HTSUS”) and any treatment previ- 
ously accorded by Customs to substantially identical transactions. 
Notice of the proposed actions was published in the Customs Bulletin 
on November 1, 2000. No comments were received in response to 
the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after February 
18, 2001. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, Gen- 
eral Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 51, DECEMBER 20, 2000 


Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin on 
November 1, 2000, proposing to revoke a ruling letter pertaining to 
the tariff classification of interchangeable tools for handtools. No com- 
ments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memoran- 
dum or decision or protest review decision) on the merchandise sub- 
ject to this notice should have advised Customs during the comment 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)(2)), Customs is revoking any treatment previously 
accorded by Customs to substantially identical transactions. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or Customs previous interpretation of the 
Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this no- 
tice, may raise issues of reasonable care on the part of the importer 
or its agents for importations of merchandise subsequent to the effec- 
tive date of this final notice. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY E85716 
and any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in HQ 964142. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by the Cus- 
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toms Service to substantially identical transactions. HQ 964142, re- 
voking NY E85716 is set forth as an Attachment to this document. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs BULLETIN. 


Dated: December 5, 2000. 


MarvIN AMERNICK, 
(for John Durant, Director 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


December 5, 2000 

CLA-2 RR:CR:GC 964142 GOB 
Category: Classification 

Tariff No. 8207.90.60 


JONATHAN P. BECK 

Tower GrouP INTERNATIONAI 
1099 Winterson Road 
Building 19, Suite 105 
Linthicum, MD 21090-2225 


Re: Interchangeable tools for handtools; NY E85716 revoked. 


Dear Mr. BECK: 

This is with respect to New York Ruling Letter (“NY”) E85716, issued to you on 
behalf of Black & Decker Corporation by the Customs National Commodity Spe- 
cialist Division, New York, on August 23, 1999. In that ruling, three sets of 
interchangeable tools for power handtools were classified in subheading 8207.90.75, 
Harmonized Tariff Schedule of the United States (“HTSUS”). We have reviewed 
that classification and have determined that it is incorrect. This ruling sets forth 
the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed revocation of NY E85716 was published in the Customs 
BULLETIN on November 1, 2000. No comments were received in response to that 
notice. 


Facts: 

All three sets of power tool accessories are in plastic molded cases. The first set 
of tools includes the following: magnetic bit holder, drill bits, screwdriver bits, 
sockets, nut driver, and ruler. The second set includes: drill bits, screws and 
countersinks, magnetic bit holder, screwdriver bits, and screw extractor. The 
third set includes: nut driver, magnetic bit holder, screwdriver bits, and drill bits. 
All three sets of tools may be collectively referred to herein as “the goods.” 
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Issue: 


What is the correct tariff classification of the above described goods? 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied. 

GRI 3 provides as follows: 

When, by application of rule 2(b) or for any other reason, goods are, prima 

facie, classifiable under two or more headings, classification shall be effected 

as follows: 

(a) The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when 
two or more headings each refer to part only of the materials or sub- 
stances contained in mixed or composite goods or to part only of the 
items in a set put up for retail sale, those headings are to be regarded as 
equally specific in relation to those goods, even if one of them gives a 
more complete or precise description of the goods. 

Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 

When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among 
those which equally merit consideration. 

Explanatory Note (X) to GRI 3(b) provides that: 


... the term “goods put up in sets for retail sale” shall be taken to mean goods 

which: 

(a) consist of at least two different articles which are, prima facie, classifi- 
able in different headings ...; 

(b) consist of products or articles put up together to meet a particular need 
or carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repack- 
ing ... 

We find that the goods cannot be classified at GRI 1 because they are prima facie 
classifiable under more than one heading. For example, the following are the 
HTSUS headings that the items within the sets would be provided for in. The first 
set: magnetic bit holder — 8466; drill bits — 8207; screwdriver bits — 8207; sockets — 
8204; nut driver — 8204; and ruler —- 9017. The second set: drill bits —- 8207; screws 
and countersinks — 7318; magnetic bit holder — 8466; screwdriver bits — 8207; and 
screw extractor — 8207. The third set: nut driver — 8204; magnetic bit holder — 
8466; screwdriver bits — 8207; and drill bits — 8207. 

We find that GRI 3(a) is relevant here in that two or more headings each refer 
to part only of the items in a set put up for retail sale. Pursuant to GRI 3(a) in that 
situation, those headings are to be regarded as equally specific in relation to those 
goods. 

We then turn to GRI 3(b) and an evaluation of which item gives each set its 
essential character. With respect to each of the three sets, we find that there is no 
one item which gives the set its essential character. For example, there is no 
evidence or documentation to the effect that any one item within each set has a 
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value substantially higher than the other items. Also, there is no indication that 
any one item within each set performs a function that is much more critical or 
indispensable than the other items within each set. 

Therefore, we look to GRI 3(c) to classify the goods “under the heading which 
occurs last in numerical order among those which equally merit consideration.” 

With respect to each of the sets, we find that there are items which are of lesser 
importance than the other items in the same set (i.e., they perform functions 
which are less important than the functions performed by the other items) and 
thus do not merit equal consideration with respect to the GRI 3(c) determination. 
The items which do not merit equal consideration in the context of GRI 3(c) are: 
first set — magnetic bit holder and ruler; second set — magnetic bit holder, screws 
and countersinks; and third set — magnetic bit holder. With respect to the mag- 
netic bit holders, we note that they are not in continual use. They are designed to 
hold hex shank tools and the drill bits for all three sets have round shanks, i.e., in 
each set, the magnetic bit holders cannot be used with the drill bits. 

The items within each set which merit equal consideration with respect to GRI 
3(c) are as follows: first set — drill bits, screwdriver bits, sockets, and nut driver; 
second set — drill bits, screwdriver bits, and screw extractor; and third set — nut 
driver, screwdriver bits, and drill bits. 

Accordingly, in choosing the last subheading in numerical order among those 
meriting equal consideration, we find that the goods are classified as follows. Each 
of the three sets is classified in subheading 8207.90.60, HTSUS, as: “Interchange- 
able tools for handtools, whether or not power-operated ... : Other interchange- 
able tools, and parts thereof: ... Other: ... Other: ... Not suitable for cutting metal, 
and parts thereof: For handtools, and parts thereof.” 


Holding: 


Each of the three sets is classified in subheading 8207.90.60, HTSUS, as: “Inter- 
changeable tools for handtools, whether or not power-operated ... : Other inter- 
changeable tools, and parts thereof: ... Other: ... Other: ... Not suitable for cutting 


metal, and parts thereof: For handtools, and parts thereof.” 


Effect on Other Rulings: 


NY E85716 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will 
become effective 60 days after its publication in the Customs BULLETIN. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
FIXED KEYS AND SHAFT KEYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letters and revocation of 
treatment relating to tariff classification of fixed keys and shaft keys. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying two rulings relating to the tariff 
classification of fixed keys and shaft keys, and revoking any treat- 
ment Customs has previously accorded to substantially identical trans- 
actions. Notice of the proposed modification was published on No- 
vember 1, 2000, in the Customs BULLETIN. 


EFFECTIVE DATE: These modifications are effective for merchan- 
dise entered or withdrawn from warehouse for consumption on or 
after February 18, 2001. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are “informed compli- 
ance” and “shared responsibility.” These concepts are based on 
the premise that in order to maximize voluntary compliance with 
Customs laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s rights and 
responsibilities under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out im- 
port requirements. For example, under section 484, Tariff Act of 
1930, as amended (19 U.S.C. 1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and declare value on 
imported merchandise, and to provide other necessary information 
to enable Customs to properly assess duties, collect accurate statis- 
tics and determine whether any other legal requirement is met. 

Pursuant to Customs obligations, a notice was published on No- 
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vember 1, 2000, in the Customs BULLETIN, Volume 34, Number 44, 
proposing to modify NY D82828 and NY D82829, both dated October 
30, 1998, which classified fixed keys and shaft keys as other parts of 
refrigerating and air conditioning compressors, in subheading 
8414.90.40, Harmonized Tariff Schedule of the United States (HTSUS). 
No comments were received in response to this notice. 

As stated in the proposed notice, these modifications will cover any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretative rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or 
decision, or protest review decision) on the merchandise subject to 
this notice, should have advised Customs during the comment pe- 
riod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in- 
volved in substantially identical transactions should have advised 
Customs during this notice period. An importer’s reliance on a treat- 
ment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not 
identified in this notice may raise the rebuttable presumption of lack 
of reasonable care on the part of the importer or its agents for impor- 
tations subsequent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY D82828 
to reflect the proper classification of fixed keys in subheading 
7318.24.00, HTSUS, as cotters and cotter pins; Customs is also modi- 
fying NY D82829 to state that an accessory kit for use in repairing 
the clutch for a compressor, in which a shaft key imparts the essen- 
tial character, is similarly classifiable. These modifications are re- 
flected by the analysis in HQ 963816, which is set forth as the Attach- 
ment to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment it previously accorded to substan- 
tially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs BULLETIN. 


Dated: December 5, 2000. 
MarvIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


December 5, 2000 

CLA-2 RR:CR:GC 963816 JAS 
Category: Classification 

Tariff No. 7318.24.00 


Ms. JANIE HERRERS 

SANDEN INTERNATIONAL (U.S.A.), INc. 
601 South Sanden Blvd. 

Wylie, TX 75098-4999 


Re: NY D82828, NY 82829 Modified; Fixed Key, Shaft Key for Compressors. 


Dear Ms. HERRERS: 

In a letter, dated January 17, 2000, you requested reconsideration of NY E89997, 
which the Director of Customs National Commodity Specialist Division, New York, 
issued to you on December 10, 1999. This ruling classified a fixed key in subhead- 
ing 7318.24.00, Harmonized Tariff Schedule of the United States (HTSUS), as 
cotters and cotter pins. You had maintained that NY E89997 was inconsistent 
with NY D82828 and with NY D82829, both of which were issued to your Customs 
broker on October 30, 1998. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed modification of NY D82828 and NY D82829 was published 
on November 1, 2000, in the Customs BULLETIN, Volume 34, Number 44. No com- 
ments were received in response to that notice. 


Facts: 


NY D82828 in part concerned a fixed key, identified as part # 7800-0320, and 
described as a small rectangular key used to hold a gear in place within the 
cylinder block of a compressor. NY D82829 in part concerned a clutch repair kit 
imported and packaged for retail sale, part # 4605-9800, in which a shaft key was 
held to impart the essential character. 

The ruling request that resulted in NY D89997 described the fixed key as a 
square-shaped article of steel, 1 3/8 inch long, and identified it as part # 7801-0320. 
A submitted sample confirms this description. The article was said to fit into the 
groove of a fixed gear to hold the gear in place inside the cylinder block of a 
compressor. A sample of the shaft key which you submitted is 5/16 inch long. It is 
oval-shaped on one side and straight on the other side. 

You maintain that the fixed key, as described in NY D82828, is rectangular and 
not wedge-shaped, and belongs to the same family of articles used with compres- 
sors to fix gears so that they only move up and down and lock armature plates in 
position with the shaft. You state that the shape and function of shaft keys and 
fixed keys is the basis for the claim that they are compressor parts. 

The HTSUS provisions under consideration are as follows: 

7318 ...cotters, cotter pins, washers...and similar articles, of 

iron or steel 


Threaded articles: 
Non-threaded articles: 
7318.24.00 Cotters and cotter pins 


8414 ...air or gas compressors and fans...; parts thereof: 
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8414.90 Parts: 
Of compressors: 
8414.90.40 Other 


Issue: 


Whether fixed keys and shaft keys used with air conditioning compressors are 
fasteners of heading 7318. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of 
the United States (HTSUS), goods are to be classified according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or 
notes do not require otherwise, according to GRIs 2 through 6. 

Section XVI, Note 1(g), HTSUS, excludes from Chapter 84 so-called parts of 
general use. Throughout the tariff schedule, the expression “parts of general use,” 
as defined in Section XV, Note 2(a), includes articles of heading 7318. Therefore, if 
the fixed keys and shaft keys at issue here are goods of heading 7318, they cannot 
be classified in subheading 8414.90.40. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the HTSUS. Though not dispositive, 
the ENs provide a commentary on the scope of each heading of the HTSUS. 
Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 
35127, 35128 (Aug. 23, 1989). 

The ENs to heading 7318 describe Cotter-pins on p. 1117 as used for fitting in 
holes in spindles, shafts, bolts, etc., to prevent objects mounted thereon from 
moving along them. On p. 1118 the ENs describe Cotters and taper pins as 
used for similar purposes but they are usually larger and more solid; they may be 
designed like cotter-pins, to pass through holes (in which case they are often 
wedge-shaped), or for fitting into grooves or slots cut [a/round the shaft, spindle, 
etc., in which case they may be of various shapes such as horseshoe or conical. 
(Underlining added). 

In the absence of a contrary legislative intent, tariff terms that are not defined 
in a HTSUS section or chapter note, or clearly described in an EN, are construed 
in accordance with their common and commercial meanings, which are presumed 
to be the same. Dictionaries, scientific authorities and other reliable lexicographic 
sources are often consulted; and, where the term under consideration is technical 
in nature, appropriate technical sources of information should be consulted. In 
this case, a typical definition of the term cotter is “a pin, wedge, key or the like, 
fitted or driven into an opening to secure something or hold parts together.” See 
Random House Unabridged Dictionary, Second Edition, p. 459 (1983). In addi- 
tion, the IPT Industrial Fasteners Training Manual, Bolting and Securing Sys- 
tems, published in 1989 by Industrial Publishing and Training, Ltd., Alberta, 
Canada, on pp. 346 and 352 includes under the general heading “Non-Threaded 
Fasteners” the following discussion under Keys: 


Keys are specially cut and shaped pieces of metal inserted and assembled into 
keysets to provide a positive means of transmitting torque between the shaft 
and hub. The keyseat is an accurately cut groove located axially in the shaft. 
The key secures gears, pulleys, cranks, handles, wheels and couplings to 
shafts so that the motion of the part is transmitted to the shaft, or vice versa, 
without slippage. (Underlining added). A Woodruff key is semicircular in 
shape and fits into a semi-circular keyseat in the shaft and a rectangular 
keyway in the hub. 
The fixed keys and shaft keys at issue are within the referenced EN description, 
as well as the definitions in the cited lexicons. They also conform to the description 
of and function ascribed to these articles in your letter of January 17, 2000. In our 
opinion, the fixed keys and shaft keys are non-threaded fasteners that are within 
the common and commercial meaning of the term cotter for tariff purposes. They 
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are provided for in heading 7318. Because goods of heading 7318 are “parts of 
general use,” as defined in Section XV, Note 2(a), Section XVI, Note 1(g) prevents 
them from being classified in heading 8414. This classification is consistent with 
Customs position on similar merchandise. See NY B87322, dated July 25, 1997, 
which classified steel retaining rings called snap rings, used to secure components 
within forklift truck transmissions, in subheading 7318.24.00, HTSUS. 


Holding: 

Under the authority of GRI 1, the fixed keys represented by part # 7800-0320, 
and the clutch repair kits packaged for retail sale, represented by part # 4605- 
9800, in which the shaft key imparts the essential character, are provided for in 
heading 7318. They are classifiable in subheading 7318.24.00, HTSUS. 


Effect on Other Rulings: 

NY D82828 and NY D82829, both dated October 30, 1998, are modified accord- 
ingly. In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the Customs BULLETIN. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Court of International Trade 


(Slip Op. 00-158) 
SAVE Domestic OIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 99-—09-00558 


{[Defendant’s motion(s) for leave to appeal from interlocutory order of remand 
to the International Trade Administration denied.] 


(Dated November 27, 2000) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr. and Timothy C. Brightbill) 
for the plaintiff. 

David W. Ogden, Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (A. 
David Lafer and Lucius B. Lau); and Office of Chief Counsel for Import 
Administration, U.S. Department of Commerce (Robert J. Heilferty), of counsel, 
for the defendant. 


White & Case (Carolyn B. Lamm and Adams C. Lee) for intervenor-defendant 
Saudi Arabian Oil Company. 
Shearman & Sterling (Thomas B. Wilner and Jeffrey M. Winton) for 


intervenor-defendants Petroleos de Venezuela, S.A. and CITGO Petroleum 
Corporation. 


O’Melveny & Myers LLP (Gary Horlick) for intervenor-defend-ants Petréleos 
Mexicanos, P.M.I. Comercio Internacional S.A. de C.V., and PEMEX Exploracién y 
Produccion. 


MEMORANDUM & ORDER 


AQuILINO, Judge: The plaintiff commenced this case for judicial 
review of Dismissal of Antidumping and Countervailing Duty 
Petitions: Certain Crude Petroleum Oil Products From Iraq, Mexico, 
Saudi Arabia, and Venezuela, 64 Fed.Reg. 44,480 (Aug. 16, 1999), and 
thereafter interposed a motion for judgment on the record compiled by 
the International Trade Administration, U.S. Department of 
Commerce (“ITA”) in regard thereto. A hearing was held in open court 


in August 2000, whereafter plaintiffs motion was granted in slip op. 00- 
120! to the extent of 


124 CIT __, 116 F.Supp.2d 1324 (2000). Familiarity with this decision is presumed herein 
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remand([] to Commerce for contemplation of commencement of a 
preliminary investigation by its ITA (and referral for such an 
investigation by the ITC) in accordance with law .... The 
defendant may have 60 days... for this purpose. ... 


If the result of this remand is not initiation of preliminary 
investigation(s) by the ITA (and the ITC), the written reasons 
therefor are to be filed with the court on or before the close of the 
afore- said 60-day period... .” 


What the defendant filed with the court as that period ended was not 
any such report, rather a notice of appeal to the U.S. Court of Appeals 
for the Federal Circuit, accompanied by motions styled as one “to stay 
the Court’s order of September 19, 2000 pending appeal” and also “for 
extension of time in which the Department of Commerce may respond 
to the court’s order of September 19, 2000". The intervenor-defen- 
dants from Saudi Arabia, Venezuela and México have followed 
defendant’s lead with their own notices of appeal and a joint 
Memorandum in Support of Motion of the United States for Stay 
Pending Appeal.* 


I 


Section 1295(a)(5) of Title 28, U.S.C. provides that the Federal 
Circuit shall have exclusive jurisdiction of an appeal from a final 
decision of the Court of International Trade. This provision comports, 
of course, with the bedrock principle of federal jurisprudence that the 
right to appeal be limited to final decisions which end litigation on the 
merits. See, e.g., Richardson-Merrell, Inc. v. Koller, 472 U.S. 424, 429- 
30 (1985); Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 373- 
74 (1981); Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978); 
Catlin v. United States, 324 U.S. 229, 233 (1945). But see, e.g., Cohen 
v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949), referring toa 


small class [of orders] which finally determine claims of right 
separable from, and collateral to, rights asserted in the action, too 
important to be denied review and too independent of the cause 
itself to require that appellate consideration be deferred until the 
whole case is adjudicated. 


Certainly, this court’s September 19 opinion and order, on its face, 
is not such a final decision or within that “small class”, nor was it 
intended to be. And in such a case, remanding an ITA (or ITC) 
determination under the Trade Agreements Act of 1979, as amended, 


2 24 CIT at ___, 116 F.Supp.2d at ___. ITC is an acronym used in reference to the U.S. International Trade 
Commission. 
3 Notices of appeal have also been filed at the last minute by intervenor-defendants Texaco, Inc. and API Ad 


Hoc Free Trade Committee as well as by BP Amoco, which intervenor-defendant apparently now intends to be 
known as BP America, Inc. 
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for reconsideration by the particular agency, the court of appeals has 
enforced the principle that an order remanding a matter to an 
administrative agency for further findings and proceedings is not final 
and immediately appealable. Cabot Corp. v. United States, 788 F.2d 
1539, 1542 (Fed.Cir. 1986). See, e.g., Koyo Seiko Co. v. United States, 
95 F.3d 1094, 1096 (Fed.Cir. 1996); NTN Bearing Corp. v. United 
States, 74 F.3d 1204, 1206 (Fed.Cir. 1995); Floral Trade Council v. 
United States, 74 F.3d 1200, 1201 (Fed.Cir. 1995); Camargo Correa 
Metais, S.A. v. United States, 52 F.3d 1040, 1042 (Fed. Cir. 1995); 
Badger-Powhatan, Div. of Figgie Int'l, Inc. v. United States, 808 F.2d 
823, 825 (Fed.Cir. 1986); Jeannette Sheet Glass Corp. v. United States, 
803 F.2d 1576, 1581 (Fed.Cir. 1986). See also Mall Properties, Inc. v. 
Marsh, 841 F.2d 440 (1st Cir.), cert. denied sub nom. New Haven v. 
Marsh, 448 U.S. 848 (1988); Perales v. Sullivan, 948 F.2d 1348, 1353 (2d 
Cir. 1991); Kreider Dairy Farms, Inc. v. Glickman, 190 F.3d 113 (3d Cir. 
1999); Hanauer v. Reich, 82 F.3d 1304, 1306-07 (4th Cir. 1996); 
Memorial Hosp. Sys. v. Heckler, 769 F.2d 1043 (5th Cir. 1985); Canada 
Coal Co. v. Stiltner, 866 F.2d 153 (6th Cir. 1989); Travis v. Sullivan, 985 
F.2d 919, 921 (7th Cir. 1993); McCoy v. Schweiker, 683 F.2d 1138, 1141 
n. 2(8th Cir. 1982); Collord v. United States Dep’t of Interior, 154 F.3d 
933, 935 (9th Cir. 1998); Baca-Prieto v. Guigni, 95 F.3d 1006, 1008-09 
(10th Cir. 1996); Howell v. Schweiker, 699 F.2d 524 (11th Cir. 1983); 
Bergerco Canada v. United States Treasury Dep’t, 129 F.3d 189, 191- 
92 (D.C. Cir. 1997). Indeed, in Brother Indus. (USA), Inc. v. United 
States, 16 CIT 789, 801 F.Supp. 751 (1992), the court reversed and re- 
manded an ITA determination that the named plaintiff did not have 
standing to file a petition with the agency on behalf of the particular 
domestic industry, whereupon the defendant government sought to 
appeal immediately therefrom. The court of appeals dismissed that 
attempt, Brother Indus. (USA), Inc. v. United States, 1 F.3d 1253 
(Fed.Cir. 1993). Its order was based, in part, upon reasoning that 


the United States may appear again before the trial court and 
would also be able to challenge the remand as an appellee in the 
event that the Court of International Trade affirms the post- 
remand determination and one of the private parties appeals. 


1993 U.S. App. LEXIS 15463, at *12. That is, final dispositions by the 
Court of International Trade of the results of remands to the ITA and 
the ITC can be, and often are, appealed to the Federal Circuit. See, e.g., 
Aimcor v. United States, 154 F.3d 1375, 1378 (Fed.Cir. 1998); Sears 
Roebuck & Co. v. United States, 22 F.3d 1082, 1085 (Fed.Cir. 1994). Cf. 
Defendant’s Memorandum in Support of its Motion to Stay the Court’s 
Order of September 19, 2000 Pending Appeal [hereinafter “Defendant’s 
Stay Memorandum”, p. 14 (“the Government unquestionably has a 
right to challenge an adverse final decision rendered by this Court”). 
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0 
Notwithstanding the continuing, general disfavor of appeals from 
interlocutory federal-court orders, the so-called Interlocutory Appeals 
Act, as amended, has provided for a certain few, including to the 
Federal Circuit, currently in part as follows: 


(1) When... any judge of the Court of International Trade, in 
issuing any . . . interlocutory order, includes in the order a 
statement that a controlling question of law is involved with 
respect to which there is a substantial ground for difference of 
opinion and that an immediate appeal from that order may 
materially advance the ultimate termination of the litigation, the 
United States Court of Appeals for the Federal Circuit may, in its 
discretion, permit an appeal to be taken from such order, if 
application is made to that Court within ten days after the entry 
of such order. 


(3) Neither the application for nor the granting of an appeal 
under this subsection shall stay proceedings in the Court of 
International Trade. .. unless a stay is ordered by a judge of the 
Court of International Trade... or by the United States Court of 
Appeals for the Federal Circuit or a judge of that court. 


28 U.S.C. §1292(d). As intended by Congress, these and the other 
provisions of section 1292 have been strictly enforced. In fact, failure 
to formally petition for leave thereunder, even by the government, has 
been held to preclude jurisdiction over such an attempted appeal. E.g., 
Stone v. Heckler, 722 F.2d 464 (9th Cir. 1983). Moreover, according to 
the statute, to be appealable an interlocutory order by this court 
should contain a “statement that a controlling question of law is 
involved with respect to which there is a substantial ground for 
difference of opinion and that an immediate appeal... may materially 
advance the ultimate termination of the litigation”. 

No party requested (or has requested) that the court consider 
inclusion of such a statement in its order at or since the time it was 
handed down. Perhaps, this has been due to the inability of counsel to 
discern any more of a lawful basis there for than this court was or is 
able to conjure. Be this circumstance as it may, the defendant and the 
intervenor-defendants which appeared at the August 2000 hearing 
have now filed notices of appeal. 


A 


Defendant’s Motion for Extension of Time was received on the eve 
of the expiration of the 60-day remand period established by the 
September 19th order. The motion purports to be made pursuant to 
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CIT Rule 6(b), which provides in part: 


(2) The motion for extension of time must set forth the . . . reason 
or reasons upon which the motion is based. The motion shall be 
filed prior to the expiration of the period allowed for the 
performance of the act to which the motion relates . . .; except, 
when for good cause shown, the delay in filing was the result of 
excusable neglect or circumstances beyond the control of the party. 


(3) Nodisposition shall be made until the court acts upon the motion 
for extension of time. 


The sole reason given for the motion is 


so that this Court and, if need be, the United States Court of 
Appeals for the Federal Circuit may consider the defendant’s 
motion to stay the Court’s order of September 19, 2000 pending 
appeal. 


In accordance with the foregoing rule, this court has long warned 
counsel, including those representing the Department and Secretary 
of Commerce, that the rule’s dictate is 


that motions for extension of time, which require prompt 
attention, be made far enough in advance of deadlines so as to 
afford the court at least some time within the litigants’ periods to 
perform to decide them. Otherwise, parties like the defendants 
herein could automatically extend the time mandates of Congress 
and this Court of International Trade. 


Internor Trade Inc. v. United States, 10 CIT 472, 473 (1986) (footnote 
omitted). In again not complying correctly with this rule, while 
attempting at the same time to divest this court of jurisdiction via the 
filing of a notice of appeal, the defendant hardly leaves the undersigned 
now in a position to amend a material element of the September 19th 
order from which appeal has been sought. 


B 


When final judgments and orders are properly appealed, CIT Rule 62 
provides jurisdiction limited to stay of any related enforcement 
proceedings. Defendant’s motion for a stay purports to be made 
pursuant to Rule 62(d), but that subsection and the other parts of that 
rule are predicated upon a final judgment or appealable order, 
granting or denying, for example, a preliminary injunction. 

Since this is not the case here, defendant’s attempted reliance on the 
rule cited is inapposite, making its motion in essence one for leave to 
appeal now to the Federal Circuit, if not simply for greater delay in 
resolving plaintiffs petition for relief in accordance with law. Given 
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the strict standards for perfection of such interlocutory appeals, as 
established by Congress in 28 U.S.C. §1292 and enforced by the federal 
courts of appeals nationwide, supra, this court is not in a position to 
grant defendant’s motion. See, e.g., Philipp Bros., Inc. v. United States, 
10 CIT 448, 449, 640 F.Supp. 261, 262 (1986) (“There is no justification 
for a stay pending appeal if the appeal itself cannot be heard”). 


(1) 


Assuming arguendo that the defendant has commenced a lawful 
appeal from the September 19th order, its motion for a stay recites the 
standards that must be satisfied before such related equitable relief 
can attach, to wit: 


...(1) [W]hether the stay applicant has made a strong showing that 
he is likely to succeed on the merits; (2) whether the applicant will 
be irreparably injured absent a stay; (3) whether issuance of the 
stay will substantially injure the other parties interested in the 
proceeding; and (4) where the public interest lies. 


Hilton v. Braunskill, 481 U.S. 770, 776 (1987). See, e.g., Standard 
Havens Prods., Inc. v. Gencor Indus., Inc., 897 F.2d 511, 512 (Fed.Cir. 
1990). But the motion fails to provide facts that might support the 
requested extraordinary interim relief. It is almost exclusively an 
adumbration of “substantial legal questions” which the facts and 
circumstances of this case arguably have given rise to, but which were 
known to the parties originally at the ITA, before they came to court, 
and before slip op. 00-120 issued, discussing them in further detail. 
There is no showing that the agency has taken’, or will take, any steps 
to lend its expert assistance to the court in reaching the just, speedy, 
and inexpensive final determination of this case required by CIT Rule 
1. Engendering this perception, the defendant, at a minimum, should 
have announced its current stance sooner. Now, it is clearly not in 
compliance with either the letter or the spirit of the September 19th 
order. Hence, there do not appear to be any proceedings, actual or 
imminent, the stay of which might somehow better preserve the 
defendant’s right to articulate on appeal its view of the underlying law. 

With regard to the established procedure for consideration of a 
motion for a stay pending appeal, supra, this and other courts have 
required that all four elements favor an applicant for such relief to be 
granted but also that 


[w]hen harm to [the] applicant is great enough, a court will not 
require “a strong showing” that [the] applicant is “likely to succeed 


* Defendant’s Stay Memorandum, pp. 6, 7,9, 11, 12, 13, 20 


° See, e.g., id. at 14 (“if Commerce responds to the Court’s order by initiating antidumping or countervailing 
duty investigations”) and at 15 (“if Commerce responds . . .”) and at 17 (“Commerce may respond to the remand 
order by commencing anti-dumping and/or countervailing duty investigations (a result specifically con- 
templated by slip opinion 00-120)”) 
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on the merits” . .. provided the other factors militate in [it]s favor. 


Earth Island Inst. v. Christopher, 20 CIT 1389, 1397, 948 F.Supp. 1062, 
1069 (1996), quoting Standard Havens Prods., Inc. v. Gencor Indus., 
Inc., 897 F.2d at 513 (emphasis in original), in turn citing Hilton v. 
Braunskill, supra. 

Here, the government reaffirms that, in a case such as this, the 
public interest “is best served by ensuring that Commerce complies 
with the law and interprets and applies laws and regulations 
correctly.” Defendant’s Stay Memorandun, p. 19, citing Neenah 
Foundry Co. v. United States,24CIT__,__, 86 F.Supp.2d 1308, 1317 
(2000). Accord: Plaintiffs Response Memorandun,, p. 4. With regard 
to the third prong of the controlling test quoted above, the court can 
also concur with the defendant, at least to the extent that it cannot 
foresee at the moment how a stay would exacerbate whatever injury 
the plaintiff consortium of independent domestic crude petroleum oil 
producers may have been suffering at the time of the filing of its 
petition for relief with the ITA (and ITC) given the world-crude-oil- 
market trend since then. 

Indeed, this trend, and the underlying global dynamics of that 
market, make the representation at bar by the intervenor-defendants 
from México, Venezuela and Saudi Arabia barely believable, to wit: 


If not stayed, according to the leading expert, thle court’s] order 


will significantly threaten the ability of the subject countries to 
continue supplying crude oil to the United States which, in turn, 
will seriously disrupt supply to the U.S. market and “cause havoc 
in the market place and immediate substantial harm to U.S. 
interests.” 


Intervenor-Defendants’ Memorandum in Support of Motion of the 
United States for Stay Pending Appeal, p. 2, referring to and quoting 
PIRA Energy Group, The “Dumping” Case and Oil Market Risks, p. 6 
(Nov. 2000). On its part, the government, whatever its current position 
vis-a-vis the Organization of Petroleum Exporting Countries and those 
other national and multinational crude-oil producers that seemingly 
follow in the cartel’s wake, makes no such reference to the state of the 
market in its claim of irreparable injury absent an immediate stay. 
Rather, the defendant simply states: 


... Specifically, in the absence ofa stay, the Government may lose 
its statutory right to obtain judicial review of slip opinion 00-120. 


Defendant’s Stay Memorandum, p. 13. But of course, given the 
traditional, lawful process for appellate review referred to above, this 
alleged concern is all but baseless, nor could it or should it be 
otherwise. 

Finally, while the defendant claims to be of the view that this court’s 
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remand to the ITA for contemplation of commencement of a 
preliminary investigation, or report thereon in the absence thereof, 
gives rise to “substantial legal questions”, the court is definitely unable 
to conclude, as Hilton v. Braunskill, supra, requires, that the 
defendant “has made a strong showing that [it] is likely to succeed on 
the merits”. On the contrary, as set forth in slip op. 00-120, the intent 
of Congress in enacting and amending the Trade Agreements Act of 
1979, the statute resulting from continuing legislative refinement, 
and the ITA’s consistent preliminary investigative approach in more 
than one thousand administrative proceedings initiated thereunder 
are surely much more compelling in this regard. 


Il 


In light of the foregoing, defendant’s motions for an extension of time 
and for a stay pending appeal must be, and each hereby is, denied. 
Furthermore, given the facts and circumstances of this case, the court 
is unable to conclude that the defendant is attempting to proceed in 
good faith as opposed to in further delay of final determination of 
plaintiffs prayer for relief if not in contempt. 

So ordered. 
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(Slip Op. 00-159) 
Toy Biz, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96—10—02291 


[Parties’ cross-motions for summary judgment on issue of classification of 
action figures as dolls versus toys are denied.] 


(Dated November 28, 2000) 


Singer and Singh (Sherry L. Singer and Indie K. Singh), for Plaintiff. 

David W. Ogden, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
Division, United States Department of Justice; Mikki Graves Walser, Attorney, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice; Beth C. Brotman, Office of Assistant Chief 
Counsel, International Trade Litigation, United States Customs Service, of 
counsel; for Defendant. 


OPINION 


RipGeway, Judge: The X-Men have been the stars of Marvel Comics 
for decades, weaving complex plotlines with powerful allegories about 
race, alienation, and individuality. A cross-over hit as a TV series 
(premiering initially in 1992), this summer the X-Men stormed a new 
battlefield — the box office. “X-Men the Movie” brought the comic book 
mutants to life on the silver screen in July 2000, packing theatres 
across the country and emerging as one of the biggest sci-fi 
blockbusters ever. 

This case concerns the classification of certain X-Men and other 
Marvel action figures and dolls imported by Plaintiff, Toy Biz. The 
merchandise, imported from China through the ports of Seattle and 
Los Angles in 1993 and 1994, includes approximately 90 action figures 
from various Marvel Comics series (including the X-Men, Spider-Man. 
and the Fabulous Four), as well as a doll sold as “Jumpsie.”! 

This case has been designated a test case pursuant to USCIT Rule 
84, and is before the Court on cross-motions for summary judgment 
filed under USCIT Rule 56 by Toy Biz and Defendant, the United States 
(“the Government”). 


BACKGROUND 


The U.S. Customs Service classified the merchandise at issue under 
subheading 9502.10.40 of the Harmonized Tariff Schedule of the 


In light of the large number of items at issue, and the numerous errors and discrepancies in the parties’ 
submissions, the parties entered into a Stipulation (listing all items in dispute in this action, and superceding 
all their prior statements on the subject). The Stipulation is annotated to reflect the parties’ agreement 
reached in their October 13, 2000 conference with the Court — as to the evidence (samples, photographs and 
catalogs) to be considered in ruling on the pending motions for summary judgment. See Stipulation (dated 
October 18, 2000; submitted under cover of Defendant’s Consent Motion To File Its Response To Plaintiff's 
Complaint Out of Time [sic; Consent Motion To File Stipulation Out of Time] and docketed October 19, 2000). On 
October 20, 2000, Toy Biz submitted additional samples (the existence of which are not reflected in the 
Stipulation). See Notice from Counsel for Toy Biz (Oct. 20, 2000) (listing samples submitted). See also Letter 
from Counsel for Toy Biz (Oct. 23, 2000) (Stipulation references to “Robin Wolverine” should read “Robot 
Wolverine”) 
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United States (“HTSUS”),? as “[djolls representing only human beings 
and parts and accessories thereof,” dutiable at 12% ad valorem.’ Toy 
Biz contests that classification, pointing to the action figures’ various 
“non-human physical characteristics, e.g. robotic limbs, tentacles, 
wings or silver metallic skin.” Memorandum in Support of Plaintiffs 
Motion for Summary Judgment (“Plaintiffs Memo”) at 2. For that 
reason, among others, Toy Biz contends that the action figures and the 
related items packaged with many of them should be classified not as 
dolls, but instead as toys or toy sets under various subheadings of 
HTSUS Chapter 9503 (dutiable at 6.8% ad valorem). Similarly, Toy Biz 
argues that Jumpsie should be classified as a “toy set” under HTSUS 
subheading 9503.70.80 (also dutiable at 6.8%), because — according to 
Toy Biz— the items packaged with the doll are not “accessories” within 
the meaning of HTSUS heading 9502. 

Most of the action figures here at issue are poseable five- and ten- 
inch brightly-colored plastic figures.* “Silver Samurai” is a poseable 
five-inch plastic figure clad in silver metallic armor. “Silver Surfer” is 
a poseable five-inch metallic silver plastic figure, packaged with a 
metallic silver plastic surfboard. Many of the other figures are also 
packaged with weapons and other battle gear, equipment and/or 
trading cards.° All have heads, torsos, arms and — with the possible 
exception of “Bonebreaker” and “Professor X” — legs.® 

The figures sold as “Projectors” are colorful, poseable seven-and- 
one-half inch plastic figures, with miniature slide projectors in their 
chest cavities. The “Steel Mutants” are colorful two-and-three- 


quarters inch poseable figures made of die-cast metal, sold in pairs of 
two (an X-Men hero coupled with one of the hero’s arch-enemies). 

“Jumpsie” — the only item at issue which is not an action figure — is 
a 10 % -inch battery-operated plastic doll representing a young girl, 
which is packaged with two small pompoms, a small styling comb, and 
a toy trampoline (all for the doll). When placed on the toy trampoline 
and switched on, the doll appears to jump on its own. 


*19U.S.C. § 1202(1994) 


‘In its entirety, HTSUS subheading 9502.10.40 reads: “Dolls representing only human beings and parts and 
accessories thereof: Dolls whether or not dressed: Other: Not over 33 cm in height.” 

In addition, Customs separately classified the trading cards included with certain of the action figures 
under HTSUS subheading 4911.99.60, “Other printed matter, including printed pictures and photographs 
Other: Other: Other: Printed on paper in whole or in part by a lithographic process,” dutiable at 0.4% ad valorem 
Toy Biz contends that trading cards instead should be classified — together with the action figures and any 
weapons and equipment with which they are packaged — as toy sets under HTSUS subheading 9503.70.80. Toy Biz 
argues in the alternative that, if the trading cards are classified separately from the action figures, the weapons 
and equipment must be classified separately as well (under HTSUS subheading 9503.90.60) 


* The stated heights of all figures are approximations 


° Pending before the Court is Defendant’s Motion Jn Limine, seeking to, inter alia, strike Toy Biz’s arguments 
relating to trading cards (except as to Assortment Nos. 4900 I, 4900 J, and 4950 F). In addition, the Motion Jn 
Limine seeks to prohibit Toy Biz from introducing evidence concerning three assortments of action figures, and 
to sever and dismiss the action as it relates to those assortments. This decision does not dispose of that motion 


® Examination of the samples provided reveals that Professor X is seated in what appears to be a wheelchair 
(but is described as a “hover-unit”), with what appears to be a blanket covering his lap, and a section of the vehicle 
covering his lower legs (or where his lower legs should be). See, e.g., Toy Biz 1994 Catalog at 5 (depicting and 
describing Professor X’s “uniquely designed hover-unit”). Similarly, Bonebreaker’s upper torso protrudes from 
a tank; his legs (if he has them) are not visible. The parties’ positions on the existence of lower appendages are 
not entirely clear 
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JURISDICTION AND STANDARD OF REVIEW 


Jurisdiction is predicated on 28 U.S.C. § 1581(a) (1994). Customs’ 
classification decisions are subject to de novo review pursuant to 28 
U.S.C. § 2640 (1994). 

Under USCIT Rule 56(c), summary judgment is appropriate when 
“the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to ajudgment as a matter of law.” See Celotex Corp. v. Catrett, 
477 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 247-48 (1986); Intl Trading Co. v. United States,24CIT_, 
110 F. Supp. 2d 977, 981 (2000). Summary judgment is a favored 
procedural device “to secure the just, speedy and inexpensive 
determination of every action.” Celotex, 477 U.S. at 327 (quoting Fed. 
R. Civ. P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 
1560, 1562 (Fed. Cir. 1987). 

But “summary proceedings are not intended to substitute for trial 
when it is indeed necessary to find material facts.” Scripps Clinic & 
Research Found. v. Genentech, Inc., 927 F.2d 1565, 1570 (Fed. Cir. 
1991) (citing Meyers v. Brooks Shoe, Inc., 912 F.2d 1459, 1461 (Fed. Cir. 
1990)). Thus, it remains a function of the court to “determine whether 
there are any factual disputes that are material to the resolution of the 
action. The court may not resolve or try factual issues on a motion for 
summary judgment.” Sea-Land Service, Inc. v. United States, 23 CIT 

,____, 69 F. Supp. 2d 1371, 1375 (1999) (quoting Phone-Mate, Inc. 
v. United States, 12 CIT 575, 577, 690 F. Supp. 1048, 1050 (1988)). See 
also Anderson, 477 U.S. at 249 (“the judge’s function is not himself to 
weigh the evidence and determine the truth of the matter but to 
determine whether there is a genuine issue for trial”). Accordingly, 
the court must deny summary judgment where there is a “dispute 
about a fact such that a reasonable trier of fact could return a verdict 
against the movant.” Ugg Int'l, Inc. v. United States, 17 CIT 79, 83, 813 
F. Supp. 848, 852 (1993); PfaffAm. Sales Corp. v. United States, 16 CIT 
1073, 1075 (1992). 


DISCUSSION 

Customs classified all items at issue in this case as “[dlolls 
representing only human beings,” under HTSUS heading 9502. Toy 
Biz’s threshold — and primary — contention is that all items other than 
Jumpsie (that is, all the action figures) instead should be classified 
under subheading 9503.49.00, as “[tloys representing animals or non- 
human creatures (for example, robots and monsters).”’ 

The Government argues that HTSUS heading 9502 is an eo nomine 
provision for “dolls,” encompassing all forms of the article. 


‘In its entirety, HTSUS subheading 9503.49.00 reads: “Other toys; reduced-size (“scale”) models and similar 
recreational models, working or not; puzzles of all kinds; parts and accessories thereof: Toys representing 
animals or non-human creatures (for example, robots and monsters) and parts and accessories thereof: Other.” 
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Memorandum in Support of Defendant’s Motion to Dismiss and In 
Opposition to Plaintiffs Motion for Summary Judgment and In 
Support of Defendant’s Cross-Motion for Summary Judgment 
(“Defendant's Memo”) at 18-19. According to the Government, 
lexicographic authorities and case law have defined “doll” broadly, and 
courts have recognized that dolls need not include all the anatomical 
elements of a real person, and may include additional characters or 
things. Jd. at 19-21. The Government emphasizes the human-ness of 
the action figures here: 


[A]ll of the imported action figures are representations of human 
beings with such features as a head, mouth, eyes, nose, hair, arms, 
torso, breasts, muscles, and (with [the exception of two figures, 
featured in what appears to be an electronic wheelchair and a tank] 
...) legs and feet. All of the action figures are noticeably lifelike 
and constructed in a manner which permits an impressive range 
of human-like movement... . [T]he imported action figures are 
dressed as human beings and equipped with weapons and 
accessories in a manner associated with actual or fictional warfare. 
. . . [T]hese action figures are further representative of such 
human characteristics as gender, race, physical impediment/ 
handicap, and nationality. 


Reply Memorandum to Plaintiffs Opposition to Defendant’s Cross- 
Motion for Summary Judgment (“Defendant’s Reply”) at 11. 

Toy Biz accuses Customs of using the wrong test to classify the action 
figures at issue. Toy Biz asserts that Customs acknowledged that 
many of the figures have “mutant features,” but based its classification 
decision on its conclusion that the “overall physical characteristics [of 
the figures] are representative of human beings.” Plaintiffs Memo at 
7, quoting Defendant’s Response to Plaintiffs First Set of 
Interrogatories. Toy Biz argues that, while Customs’ test may have 
been appropriate under the Tariff Schedules of the United States 
(“TSUS”), it is wrong under the HTSUS. According to Toy Biz: 


The tariff classification of figures with both human and non-human 
features shifted [when the HTSUS replaced the TSUS]. Under the 
TSUS, such figures were classified as dolls unless they were 
predominantly non-human in nature. The HTSUS reversed this: 
under the HTSUS, figures possessing both human and non-human 
characteristics are classified under the provision for toys, even 
when the figures have predominantly human characteristics. 


Memorandum of Plaintiff In Reply to Defendant’s Memorandum in 
Opposition to Plaintiffs Motion for Summary Judgment and in Opposition 
to Defendant’s Cross-Motion for Summary Judgment (“Plaintiffs 
Reply”) at 8. Thus, Toy Biz contends that “hybrid” figures — that is, figures 
with both human and non-human features — are “toys” under the HTSUS: 
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The Explanatory Notes are unambiguous on this point: 95.03; the 
heading for toys covers: “Toys representing animals or non-human 
creatures even if possessing predominantly human physical 
characteristics (e.g., angels, robots, devils, monsters)... .” 


Id.® 


In short, emphasizing the language of Explanatory Note 95.03(A)(1) 
— particularly the phrase “even if possessing predominantly human 
physical characteristics” — Toy Biz argues that, under the HTSUS, the 
test for doll versus toy is not whether a particular figure is more 
human or more non-human. Rather, according to Toy Biz, a figure 
with any non-human features must be classified as a toy.° 


The dispositive issue, however, is the obviousness of any non-human 
features.!° 


Customs cannot reasonably be required to closely scrutinize every 
detail of every figure in a search for non-human features, in order to 
classify the figure as a doll or a toy. Nor can Customs reasonably be 
required to speculate on the human-ness of a particular feature or 
characteristic. Instead — as Toy Biz itself recognizes — the relevant 
standard is “the casual observer.”!! Thus, if a figure has any feature 
which is both clearly non-human and readily apparent to a casual 
observer, the figure must be said to represent some non-human 
creature, rather than a human being.” Cf, e.g., Gerstenzang Werner 
Co. v. United States, 21 Cust. Ct. 97, 101, C.D. 1136 (1948) (applying 


* Because of this asserted difference between the TSUS and the HTSUS, Toy Biz challenges the Government's 
reliance on certain cases decided under the TSUS. Plaintiffs Reply at 9-11. However, this decision does not rest 
on those cases. Accordingly, there is no need to decide here whether or not, as Toy Biz claims, some figures 
classifiable as toys under the HTSUS would have been classified as dolls under the TSUS 


°* Toy Biz emphasizes that Customs’ classification of the action figures as dolls in some cases overruled the 
recommendations of various senior Customs personnel. See Plaintiff's Statement of Material Facts, J 13 (Beast); 
{ 19 (Bonebreaker); { 37 (Slayback); J] 38, 40 (Cable); 4 64 (Vulture); Plaintiff's Reply, at 12 n.2 (Beast), 12n.3 
(Cable), 13 n.4 (Vulture), 13 n.5 (Slayback). But see Defendant’s Reply at 12 n.3 (asserting that the version of 
Beast here at issue differs from that at issue in the Customs decision that Toy Biz cites; that Customs 
reevaluated its position and reclassified Cable after the Customs decision that Toy Biz cites; that — unlike the 
version before the Customs specialist at the time of the decision that Toy Biz cites — the “wings” on the version 
of Vulture at issue here are “clearly a part of the figure’s uniform and not his body”; and that, since 1996, 
Customs has consistently classified the various versions of Vulture as dolls) 


10 The parties properly focus on the physical characteristics of the figures themselves as the basis for their 
classification. Customs generally classifies a figure as a toy only if its physical characteristics identify it as 
non-human “without the necessity of viewing a particular movie or knowing a particular storyline.” See, e.g., HQ 
950200 (Dec. 18, 1991). However, there is an “established popular culture” exception to that rule. Where a figure 
is widely recognized or established in popular culture as a non-human creature, Customs considers that fact 
to be “some indicia” of the figure’s classification as a non-human creature, as opposed to a doll. HQ 952821 (Mar 
3, 1993) 

Here, even if the storylines of the action figures at issue were deemed to be sufficiently established in mass 
popular culture to allow Toy Biz to invoke the popular culture exception (a doubtful proposition), there is no 
indication that Toy Biz’s cause would be advanced. For example, the X-Men characters are “mutants.” As the 
Government has observed, Toy Biz’s 1992 catalog described mutants as “people born with ‘x-tra’ power and 
abilities beyond those of ordinary humans.” Defendant’s Reply at 11-12, Exh. 4 (emphasis supplied). Knowledge 
of the X-Men figures’ storyline thus would support their classification as dolls 


11 See Plaintiff's Statement of Material Facts, {4 14-16 and passim (asserting that various allegedly non 
human characteristics are “immediately apparent to the casual observer”) 


8 Drawing on the history of the language of HTSUS headings 9502 and 9503, Customs routinely applies the 
“casual observer” standard in determining whether figures should be classified as dolls versus toys. See, e.g., 
HQ 958242 (Feb. 28, 1996) quoting HQ 086088 (Feb. 21, 1990) (apparent intent of international customs committees 
in classifying angels and devils as toys is “to deny the doll classification to those figures which possess non- 
human characteristics that are immediately apparent to the casual observer”). Further, Customs has frequently 
held that the toy classification may be inappropriate where a casual observer would need to “guess as to whether 
a feature that appears to be non-human is, in actuality, such a feature.” See, e.g., id. 
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“casual observer” standard in classification of beads)."* 

Like the “reasonable man” standard, the application of the “casual 
observer” standard — that is, the determination whether or not a 
particular feature is (i) readily apparent and (ii) clearly non-human to 
a casual observer — presents questions of material fact. Toy Biz has 
asserted, and the Government has conceded, that various features of 
a handful of the action figures here at issue are “immediately apparent 
to a casual observer.” However, even as to those figures, there is no 
agreement on whether or not a casual observer would consider the 
specified features to be “clearly non-human.” And, as to the rest of 
the action figures, there is no agreement even as to whether particular 
features are “immediately apparent” to a casual observer — much less 
agreement on whether the features are “clearly non-human.” 


CONCLUSION 

Because genuine issues of material fact are embedded in the 
application of the “casual observer” standard to the action figures at 
issue, and because the parties do not agree on those material facts, 
summary judgment is not appropriate here. The parties’ cross- 
motions for summary judgment on this issue must be denied, and 
judgment on all other issues is reserved. 

A separate order will be entered accordingly. 


A figure which is —in the language of Explanatory Note 95.03(A)(1)— “predominantly human,” but which has 
1 single 0b non-human feature, might well resemble a human being but would not represent one, and thus 
would be classified as a toy 


laintiffs Statement of Materials Facts and Defendant's Response thereto at ¥{ 15 (Trevor Fitzroy 

it Wolverine/robotic limbs, and wiring on torso and face), 25 (Weapon X Wolverine 
ind torso, and claws emerging a hands), 26 (Mr. Sinister/black triangle-shaped 
nond-shaped mark on forehead), 42 (Grizzly/dark red face, off-white/yellow eyes, 
Z ), 44 (Shatterstar/black starburst ee r A sft eye), 48 (Silver Surfer/silver bodied figure on 

ilver met urfbo ard), 49 (Terrax/“grey bodied”), 60 (Ho! soblin/re d eyes), 63 (Vulture/wings). See also id. at 

{ 14 (Plaintiff asserts that Beast has “fangs and fin- a protr isions on its arms and legs” which are immediately 
ipparen t to casual observer; Defendant objects as irrelevant, claiming — erroneously the at figure is not at issue, 
but th e extent a response may be deemed necessary,” admits But see Defendant's Memo at 23 (asserting, 


contrary to its Res sponse to Plaintiffs Statement of Ma aterials Facts, that none of the action figures at issue have 
wings 


Defendant's Memo at 23 (minimizing significance of Weapon X Wolverine’s claws, disputing that 

n figures have wings, and contending that Robot Wolverine’s robotic arm merely represents 

r advanced robotic/bionic limb|]” reflective of “human beings of modern and futuristic times.” See 

also Defendant's Reply at 12 (asserting that figures may represent human beings notwithstanding “tattoos, odd 
1 eye color, prosthetic limbs (either lifelike or mechanical), intricate headgear, capes resembling 

uniquely designed weaponry, including claws”); Defendant's Statement of Material Facts at {{ 11- 

ig that various versions of Cable represent man with prosthetic arm, and various versions of 

Wolverine represent man with prosthetic hands) 
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ALLIED TUBE AND CoNDuIT CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND FERRO UNION, INC. AND ASOMA CORPORATION, DEFENDANT-INTERVENORS 


Court No. 98—-11—03135 


[Plaintiff's Rule 56.2 motion for judgment on agency record is denied. Commerce’s 
determinations are sustained.] 


Plaintiff moves for judgement on agency record pursuant to U.S. CIT R. 56.2, 
contending that it is entitled to judgement as a matter of law because, in the 
administrative proceeding below, the United States Department of Commerce 
International Trade Administration (Commerce) incorrectly used the invoice date 
rather than the contract date as the date of sale for subject merchandise exported 
to the United States during the period of review. Plaintiff further maintains that 
Commerce improperly relied upon insufficient record evidence to support its deci- 
sion not to collapse Saha Thai with Thai Tube Co., Ltd. (Thai Tube) and Thai Hong 
Steel Pipe Import-Export Co., Ltd (Thai Hong) (collectively, Affiliated Companies). 
Plaintiff asserts that Commerce’s actions are unsupported by substantial evidence 
on the record and otherwise not in accordance with law. 

The United States (Defendant) and Ferro Union, Inc. and Asoma Corporation 
(Defendant-Intervenors) (collectively, Defendants), oppose Plaintiff’s motion ar- 
guing the determination is supported by substantial evidence on the record and 
otherwise in accordance with law. 

Held: This Court holds that Commerce’s determinations are supported by sub- 
stantial evidence on the record and are otherwise in accordance with law. 


(Dated December 12, 2000) 


Schagrin Associates (Roger B. Schagrin), Washington, D.C., for Plaintiffs. 

David W. Ogden, Assistant Attorney General of the United States; David M. 
Cohen, Director; Katherine A. Barski, Attorney, Commercial Litigation Branch, 
Civil Division, United States Department of Justice; Brian Peck, Attorney Advisor, 
Office of the Chief Counsel, United States Department of Commerce, of Counsel, 
for Defendant. 

Mayer, Brown, & Platt (Simeon M. Kriesberg, Carol J. Bilezi, Peter C. Choharis, 
Andrew A. Nicely), Washington, D.C., for Defendant-Intervenors. 


OPINION 


CarMAN, Chief Judge: Plaintiff moves for judgement on agency record 
pursuant to U.S. CIT R. 56.2., contending it is entitled to judgement 
as a matter of law because, in the administrative proceeding below, 
Commerce, rendered two decisions that were unsupported by record 
evidence and were otherwise not in accordance with law. Certain 
Welded Carbon Steel Pipes and Tubes from Thailand, 63 Fed. Reg. 
55578 (October 16, 1998) (Final Results). First, Plaintiff asserts Com- 
merce incorrectly used the invoice date rather than the contract date 
as the date of sale for subject merchandise exported to the United 
States during the period of review. In the administrative proceeding 
below, Plaintiff claimed this resulted in: (1) the evaluation of export 
sales that did not actually take place during the period of review; (2) 
the distortion of the true value of these exports due to the currency 
devaluation present in Thailand at the time the evaluated sales oc- 
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curred; and (3) the distortion of the dumping margin. See Final Re- 
sults, 63 Fed. Reg. at 55587. Second, Plaintiff asserts that Commerce 
based its decision not to collapse the Affiliated Companies on insuffi- 
cient record evidence. Defendants oppose Plaintiff’s motion. 


BACKGROUND 


On April 24, 1997, Commerce initiated an administrative review of 
antidumping orders covering certain welded carbon steel pipes and 
tubes! that were imported from Thailand between March 1, 1996 and 
February 29, 1997. See Initiation of Antidumping and Countervailing 
Duty Administrative Reviews, 62 Fed. Reg. 19988 (April 24, 1997). 
Pursuant to this review, Commerce sent Saha Thai questionnaires 
seeking information pertaining to, inter alia, the dates of sale for all 
exports of subject merchandise to the United States. Commerce also 
sent each of the Affiliated Companies questionnaires relating to the 
interlocking nature of their business relationship. Saha Thai was the 
only Affiliated Company to respond to Commerce’s questionnaires. 
Commerce verified the information provided by Saha Thai and, in 
doing so, generated additional evidence from both Saha Thai’s corpo- 
rate records and interviews with several Saha Thai managers. Based 
upon the totality of this evidence, Commerce made three findings 
relevant to this case. First, Commerce found that, because Saha Thai’s 
export sales were frequently subjected to quantity changes greater 
than those permitted by contract, the material terms of sale were not 
actually finalized until the date of invoice. See Final Results, 63 Fed. 
Reg. at 55587. As such, the invoice date was the true date of sale for 
subject merchandise exported to the United States during the period 
of review. Second, Commerce found that there was sufficient record 
evidence upon which to base its collapsing decision, thereby negating 
the need to rely upon alternative facts available. See id. Third, based 
upon the record evidence Commerce found that the Affiliated Compa- 
nies did not present a significant potential for price or production 
manipulation and, therefore, should not be collapsed. See id. 

On December 8, 1999, Plaintiff timely filed a complaint with this 
Court challenging: (1) Commerce’s use of invoice date as opposed to 
contract date as the date of sale for subject merchandise entered dur- 
ing the period of review; (2) Commerce’s refusal to collapse the Affili- 
ated Companies; (3) Commerce’s failure to utilize alternative facts 
available against the Affiliated Companies; and (4) Commerce’s re- 
fusal to use draw an adverse inference from these alternatively avail- 
able facts. On April 27, 1999, Plaintiff filed a motion for judgement on 
agency record pursuant to U.S. CIT R. 56.2, to which the Defendants 


1 . 
The subject merchandise consisted of welded carbon steel pipes possessing an outside diameter of at least 
0.375 inches, but not exceeding 16 inches 


“ Of the three companies, Saha Thai was the only one found to export subject merchandise into the United 
States and, thus, the only of the three companies subject to the antidumping order. As is discussed below, Thai 
Hong, and Thai Tube were relevant to this administrative review because Commerce determined them to be 
affiliated producers under 19 U.S.C. § 1677(33\f). This finding potentially rendered these companies subject to 
a “collapsing” determination pursuant to 19 C.F.R. 351.401(f)(1) 
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objected. Both the underlying litigation and this motion are properly 
before this Court pursuant to 28 U.S.C. § 1581(c) and sections 
516(a)(2)(A) and (B)(iii) of the Tariff Act of 1930, 19 U.S.C. §§ 1301, et 
seq., as amended by, 19 U.S.C.§§ 1516(a)(2)(A) and (B)(iii) (Tariff Act). 


CONTENTIONS OF THE PARTIES 
A. Plaintiff's Contentions 


Plaintiff contends that Commerce’s decisions are unsupported by 
substantial evidence and are otherwise not in accordance with law. 
The following sections detail each of the Plaintiff’s contentions indi- 
vidually. 


1. Date of Sale 


Plaintiff makes two arguments with respect to the appropriate date 
of sale: (1) because the material terms of sale were established by 
contract, the use of invoice date rather than contract date as the date 
of sale is contrary to law and to Commerce’s regulations; (2) the record 
lacks substantial evidence to support Commerce’s finding that changes 
frequently were made beyond the contractually agreed quantity tol- 
erance levels. Plaintiff argues the record clearly demonstrates that 
the contract date better reflects the date on which the material terms 
of sale were established and, thus, Commerce should have found that 
the contract date is the appropriate date of sale. 


(a) The Date of Sale is the Date on Which the Material Terms of Sale 
are Established. 


At the time of the administrative review, Commerce’s date of sale 
determination was guided by its then current practice and a proposed 
regulation that was designed to codify this practice. See 19 C.F.R.§ 
351.401(i).2 Both Commerce’s practice and its proposed regulation 
established invoice date as the presumptive date of sale. Relying on 
its finding that Saha Thai’s export sales frequently were subject to 
quantity changes greater than that permitted by contract, Commerce 
determined that there was no reason to deviate from its presumptive 
use of invoice date as the date of sale. Accordingly, Commerce deter- 
mined that the invoice date was the appropriate date on which to 
base its comparison of Saha Thai’s home market and export sales. 

Plaintiff argues that this determination was improper. Although 
acknowledging that Commerce’s practice during the period of review 
was to presumptively use the invoice date as the date of sale, Plaintiff 
argues that this presumption should be disregarded if a different date 


* Although 19 C.F.R. §351.401(i) had not yet officially been adopted during the period of review, it was proposed 
and cited as a reflection of Commerce's then current practice 


19 C.F.R. § 351.401(i): Date of Sale: In identifying the date of sale of the subject merchandise or foreign like 
product, the Secretary normally will use the date of invoice, as recorded in the exporter or producer's records 
kept in the ordinary course of business. However, the Secretary may use a date other than the date of invoice 
if the Secretary is satisfied that a different date better reflects the date on which the exporter or producer 
establishes the material terms of sale 
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“better reflect{ed| the date on which the exporter or producer estab- 
lishes the material terms of sale.” 19 C.F.R. §351.401(i) (emphasis 
added). Plaintiff notes that although Commerce “prefers to use in- 
voice date as the date of sale,” it is “mindful that this preference does 
not require the use of invoice date if the facts of the case indicate a 
different date better reflects the time at which the material terms of 
sale were established.” Circular Welded Non-Alloy Steel Pipe from 
the Republic of Korea, 63 Fed. Reg. 32833, 32835 (June 16, 1998). 
Rather, “both the Proposed and Final Regulations speak to giving the 
Department flexibility to abandon the use of invoice date.” Jd. Thus, 
instead of simply adhering to the invoice date as the presumptive 
date of sale, Plaintiff argues that Commerce should have establishec 

the date of sale as the date on which the essential terms of the sale, 
specifically quantity and price, were actually finalized. Al Tech Spe- 
cialty Steel Corp. v. United States, Consol. Court No. 97-08-01328, 
Slip Op. 98-136 (Ct. Int’l Trade Sept. 24, 1998). 

In support of its argument, Plaintiff notes that Commerce has fre- 
quently deviated from the presumptive use of invoice date as the date 
of sale where the facts required. Specifically, where the facts demon- 
strated that “[first] price and quantity are established, then the fac- 
tory produces the subject merchandise, and finally, after a significant 
period of time, the product is shipped and an invoice is issued,” Com- 
merce has regularly held the contract date to be the actual date of 
sale. Circular Welded Non-Alloy Steel Pipe from the Republic of Ko- 
rea, 62 Fed. Reg. 64559, 64560 (Dec. 8, 1997). In such cases, Plaintiff 
argues Commerce has consistently instructed respondents to “report 
as the date of sale the date that will reasonably approximate the time 
at which the material terms of sale are set.” Jd. 

In sum, Plaintiff argues that neither Commerce’s prior practice nor 
its proposed regulation requires the invoice date be used as the date 
of sale. Rather, Commerce is free to disregard the invoice date where 
it can be demonstrated that the essential terms of sale were estab- 
lished on a different date. Plaintiff argues, in the present case, the 
essential terms of sale were established on the contract date. 


(b) The Record Evidence is Insufficient to Support a Finding that 
Date of Invoice is the Proper Date of Sale. 

As stated, Plaintiff argues Commerce is not required to use the 
invoice date as the date of sale if “satisfactory evidence” demonstrates 
that the material terms of sale are established on a different date. 
Plaintiff contends the record provides more than satisfactory evidence 
that the material terms of sale were established on the contract date. 

Plaintiff's argument centers on the information and documents sub- 
mitted to Commerce by Saha Thai. In addition to providing question- 
naire responses, Saha Thai provided Commerce with a sample con- 
tract and related sales documents. Plaintiff challenges Commerce’s 
analysis of these documents and questions the factual findings and 
legal conclusions drawn therefrom. Specifically, Plaintiff challenges 
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Commerce’s finding that a significant percentage of Saha Thai’s sales 
involved quantity changes greater than those permitted by the sales 
contracts. Plaintiff further challenges Commerce’s conclusions that 
“changes frequently were made beyond the agreed upon quantity tol- 
erance levels” and, that the material terms of sale were not estab- 
lished until the invoice date. Final Results, 63 Fed. Reg. at 55588. 
Plaintiff's challenges rest on two closely related grounds. First, 
Plaintiff argues that Commerce misinterpreted Saha Thai’s documents 
and this misinterpretation resulted in an overestimation of the num- 
ber of sales that experienced quantity changes. Plaintiff argues that, 
in reality, the record demonstrates a far smaller percentage of Saha 
Thai’s sales possessed quantity changes greater than those permitted 
by contract. Because the vast majority of Saha Thai’s export sales 
experienced either no quantity changes or changes within contractu- 
ally permissible tolerances, Plaintiff argues that the material ele- 
ments of sale were clearly established on the original date of contract. 
Second, Plaintiff argues that even if Commerce’s calculations were 
correct, the percentage of sales containing quantity changes outside 
the contractual tolerances was legally insignificant. Plaintiff argues 
that, as a matter of law, where the price is firmly established on the 
contract date in virtually all sales and the quantity is firmly estab- 
lished on the contract date in a substantial majority of sales, the 
essential elements of sale are established on the contract date. Be- 
cause the record “overwhelming|[ly] indicates that contract date bet- 


ter reflects the date of sale,” Plaintiff argues that Commerce’s deci- 
sion to use invoice date as the date of sale for subject merchandise 
exported to the United States was unsupported by substantial evi- 
dence on the record and otherwise not in accordance with law. 


2. Collapsing and Use of Facts Available 


Commerce found Saha Thai, Thai Tube, and Thai Hong to be Affili- 
ated Companies under the terms of under 19 U.S.C. § 1677(33)(f). 
This affiliation was due in large part to the Lamatipanont family’s 
predominant control over each of these companies. See Certain Welded 
Carbon Steel Pipes and Tubes from Thailand, 63 Fed. Reg. 16974, 
16975 (April 7, 1998). As a result of this finding, and pursuant to 19 
C.F-R. § 351.401(f)(1) (1997), Commerce examined whether this affili- 


*19C.FR. § 351.401(f) 


1) In General: In an antidumping proceeding under this part, the Secretary will treat two or more 
affiliated producers as a single entity where those producers have production facilities for 
similar or identical products that would not require substantial retooling of either facility in 
order to restructure manufacturing priorities and the Secretary concludes that there is a sig 
nificant potential for the manipulation of price or production 


2) Significant Potential for Manipulation: In identifying a significant potential for the manipu- 

lation of price or production, the factors the Secretary may consider include 

i the level of common ownership; 

(ii the extent to which managerial employees or board members of one firm sit on the board 
of directors of an affiliated firm; and 

(iii whether operations are intertwined, such as through the sharing of sales information, 
involvement in production and pricing decisions, the sharing of facilities or employees, 
or significant transactions between the affiliated producers 
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ation created a significant potential for price or production manipula- 
tion and, therefore, whether these companies should be treated as a 
single entity for purposes of calculating an antidumping duty margin. 

Commerce sent each of the Affiliated Companies questionnaires 
requesting detailed information regarding their business relationships. 
See Memorandum from John Totaro to File, March 31, 1998, “Analy- 
sis of Saha Thai Steel Pipe Co., Ltd’s (“Saha Thai”) Affiliation with 
Certain Thai Steel Pipe Producers and the Propriety of Collapsing 
Saha Thai and these Entities”, Plaintiff's Appendix, at 99. Neither 
Thai Hong, nor Thai Tube responded to Commerce’s questionnaires 
within the prescribed time period. See id. at 110. Saha Thai responded 
to Commerce’s questionnaires providing, where possible, the requested 
information. See Final Results 63 Fed. Reg. at 55587. 

From this information, Commerce found no evidence of commer- 
cial transactions or intertwined operations between the Affiliated Com- 
panies that warranted their collapsing. See id. Commerce, therefore, 
concluded that even in the absence of Thai Hong and Thai Tube’s 
questionnaire responses a determination not to collapse the Affiliated 
Companies could be made on the basis of the record evidence. Plain- 
tiff challenges Commerce’s decision not to collapse the Affiliated Com- 
panies. Specifically, Plaintiff argues: (1) the record evidence is insuffi- 
cient to support Commerce’s decision not to collapse the Affiliated 
Companies; (2) because of the record’s insufficiency, Commerce was 
statutorily required to make a facts available determination against 
Thai Tube and Thai Hong; and (3) had Commerce utilized facts avail- 
able against these companies they would have been collapsed for pur- 
poses of calculating the dumping margin. This section sets forth these 
arguments. 


(a) The Record Lacks Substantial Evidence to Support the 
Department’s Decision Not to Collapse the Affiliated Companies. 


Plaintiff argues that, pursuant to both historical practice and pro- 
posed regulation, Commerce consistently treated two or more affili- 
ated producers as a single entity where they have production facili- 
ties for similar or identical goods that would not require substantial 
retooling of either facility in order to restructure manufacturing pri- 
orities and where Commerce concluded there is a significant poten- 
tial for price or production manipulation. See 19 C.F.R. §351.401(f)(1).° 
Plaintiff notes that when Commerce determines whether a signifi- 
cant potential for price or production manipulation exists it consid- 
ers: (1) the level of common ownership; (2) the extent to which mana- 
gerial employees or board members of one firm sit on the board of an 
affiliated firm; and (3) whether operations are intertwined such as 
through the sharing of sales information, involvement in production 


’ Although 19 C.F.R. §351.401(f)(2) was not officially promulgated during the period of review, it was proposed 
and reflected Commerce's collapsing practice 
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and pricing decisions, the sharing of facilities or employees, or sig- 
nificant transactions between affiliated producers. See 19 C.F.R. 
§351.401(f)(2). 

Plaintiff argues the record clearly establishes that each of the three 
requirements necessary for an affirmative collapsing determination 
is present. Plaintiff notes Commerce not only conceded that there is 
common control among the Affiliated Companies, but found that the 
Lamatipanont family held certain key positions in each of these com- 
panies. Plaintiff further argues that the overarching control of the 
Lamatipanont family of the Affiliated Companies creates a significant 
potential for price or production manipulation. Thus, Plaintiff argues 
that each of the prerequisites to collapsing was present and Com- 
merce should have collapsed the Affiliated Companies. 


(b) Because the Record is Insufficient, Commerce was Required to 
Utilize Facts Available Against Thai Hong and Thai Tube. 


Plaintiff argues that the record is insufficient to support Commerce’s 
decision not to collapse the Affiliated Companies. Plaintiff urges that 
Commerce is statutorily required to use facts available where neces- 
sary information is not present in the record, or a relevant party 
either withholds requested information, fails to provide such infor- 
mation in the manner or time requested, significantly impedes a pro- 
ceeding, or provides information that cannot be verified. See 19 U.S.C. 
§1677e(a) (1994). 

Because Saha Thai’s information was insufficient to support a nega- 
tive collapsing determination, Plaintiff argues that Commerce was 
required to look to alternative sources of information to fill in the 
gaps. These alternative sources of information should have been Thai 
Tube and Thai Hong’s questionnaire responses. As stated, neither 
Thai Hong nor Thai Tube responded to Commerce’s questionnaire. 
Plaintiff, therefore, argues that Commerce should have used alterna- 
tive facts available as mandated in 19 U.S.C. §1677e(a). 


(c) Had Commerce Used Facts Available Against the Affiliated Com- 
panies it Would Have Drawn a Negative Inference Therefrom, and 
Consistent with Precedent Collapsed the Affiliated Companies. 


Piaintiff acknowledges Commerce possesses discretion in its col- 
lapsing decisions and that these decisions are “very much fact specific 
in nature, requiring a case-by-case analysis.” Plaintiff argues, how- 
ever, that in the 1995-1996 administrative review of the same anti- 
dumping order Commerce was faced with a similar factual scenario. 
Commerce had requested information regarding the nature and scope 
of the relationship among the same Affiliated Companies. Commerce 
received information pertaining solely to Saha Thai. As a result, Com- 
merce determined that there was insufficient record evidence to ren- 
der a collapsing decision and resorted to alternative facts available. 
From these facts, Commerce determined that a significant potential 
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for price or production manipulation existed and, therefore, collapsed 
the Affiliated Companies. 

Plaintiff argues that had Commerce used facts available against the 
Affiliated Companies in the present dispute, it would have relied not 
only upon the same or similar information as it did in the 1995-1996 
review but also the prior affirmative collapsing determination to sup- 
port a finding in the present case. Plaintiff argues that had Com- 
merce relied upon this information it would have reached the same 
conclusion — the Affiliated Companies should have been collapsed. 
Failure to do so, Plaintiff argues, is not in accordance with law and is 
an abuse of discretion. 


B. Defendants’ Contentions 


Defendant’s argue two points in support of Commerce’s final deter- 
mination: (1) Commerce’s date of sale determination must be afforded 
deference because it is a reasonable interpretation of its statutory 
obligation; and (2) Commerce’s decisions are supported by substantial 
evidence on the record and are otherwise in accordance with law. 
These arguments are set forth below. 


1. Commerce’s Decisions Should be Accorded Deference 


Defendants argue that Commerce’s determination should be afforded 
deference. Specifically, Defendants argue that in the area of antidump- 
ing, courts must accord Commerce’s determinations substantial def- 
erence because Commerce is “the ‘master’ of antidumping law.” Daewoo 
Elec. Co., Ltd. v. International Union, 6 F.3d 1511, 1516 (Fed. Cir. 
1993). As such, Defendants argue this Court must be guided by Chev- 
ron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837 (1984), when determining the lawfulness of an agency’s statutory 
interpretation. 

Defendant’s note that the antidumping statute does not indicate 
the exact date of sale Commerce is to use when calculating an anti- 
dumping margin. The relevant provision states only that “normal 
value” shall be the price “at a time reasonably corresponding to the 
time of the sale used to determine the export price or constructed 
export price.” 19 U.S.C. §1677b(a)(1)(A) (1994). Because the Tariff Act 
provides little guidance as to the appropriate standard by which Com- 
merce should determine the date of sale, Defendants argue that 
Commerce’s presumptive use of invoice date is a reasonable interpre- 
tation of the antidumping statute’s requirements. 

Defendants acknowledge that the Commerce’s presumptive use of 
invoice date was an evolutionary change from its prior practice. De- 
fendants argue, however, that this change was recognized as a neces- 
sary response to the inherent problems of its prior practice.® See Pro- 
posed Rulemaking at 7330. As such, Defendants argue that Commerce’s 


® The problems associated with this practice are discussed more fully infra at pp. 18-19 
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presumptive use of invoice date as the date of sale was a reasonable 
interpretation of the Tariff Act’s requirements. 


2. Commerce’s Decisions are Supported by Substantial Evidence and 
are Otherwise in Accordance with Law. 


(a) Date of Sale 


Defendants argue that the record evidence clearly supports 
Commerce’s decision to use invoice date as the date of sale for Saha 
Thai’s U.S. sales. Where price and quantity terms are subject to change 
after the contract date, Defendants argue Commerce has consistently 
relied upon the invoice date as the date of sale. See Stainless Steel 
Sheet and Strips in Coils from Japan, 64 Fed. Reg. 30574, 30587 (June 
8, 1999); Stainless Steel Plate in Coils from Belgium, 64 Fed. Reg. 
15476, 15481-82 (March 31, 1999). In the present case, Defendants 
note that Saha Thai provided a sample contract and accompanying 
sales documents that Commerce found to be a representative sample 
of the sales made by Saha Thai during the period of review. From 
these documents, Commerce found that Saha Thai’s export sales fre- 
quently underwent quantity changes greater than those permitted by 
the sales contract and that these changes were reflected only in the 
invoice. See Jd. Defendant argues that this finding establishes that 
the essential elements of sale were finalized after the contract date 
and that, when combined with the fact that Saha Thai customarily 
recorded the invoice date as the date of sale in its financial records, 
provides substantial evidence supporting Commerce’s determination. 


(b) Collapsing and the Use of Facts Available 


Defendants argue that the law restricts Commerce’s ability to col- 
lapse parties to a narrow set of circumstances. Before Commerce 
may collapse two or more parties, it must determine that: (1) the 
parties are affiliated; (2) each party has similar or identical produc- 
tion facilities that would not require substantial retooling in order to 
restructure their manufacturing priorities; and (3) the nature of the 
parties’ relationship creates a significant potential for price or pro- 
duction manipulation. In the present case, Defendants argue that the 
record clearly supports Commerce’s decision not to collapse the Affili- 
ated Companies. 

Although Defendants acknowledge that Commerce found common 
control and similar production facilities among the three companies, 
they emphasize that Commerce found that there did not exist a sig- 
nificant potential for price or production manipulation. Defendants 
argue that Commerce’s finding is particularly important because both 
Commerce’s regulations and this Court’s precedent preclude an affir- 
mative collapsing determination unless the potential for price or pro- 
duction manipulation is significant. Defendants argue that affiliated 
entities can only be collapsed in “relatively unusual situations, where 
the type and degree of relationship is so significant that [the Court] 
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find[s] there is a strong possibility of price manipulation.” Nihon Ce- 
ment Co. v. United States, 17 CIT 400, 426-27 (1993), quoting, 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof from the Federal Republic of Germany, 54 Fed. Reg. 18992, 
19089 (May 3, 1989). Defendants argue the present case is not an 
“unusual situation” and that the record clearly supports Commerce’s 
determination not to collapse the affiliated entities. 

Finally, Defendants argue that Commerce’s prior decision to col- 
lapse the Affiliated Companies in the 1995-1996 administrative re- 
view did not create a precedent applicable to the present case because 
the facts surrounding the two reviews differ substantially. In the 1995- 
1996 review, Commerce sent Saha Thai questionnaires requesting 
information regarding its own business practices as well as specific 
information about its two Affiliated Companies. Commerce did not 
send questionnaires directly to either of the other Affiliated Compa- 
nies. Saha Thai failed to respond to Commerce’s questionnaires. As a 
result, Commerce found that Saha Thai had impeded its investiga- 
tion and, therefore, utilized alternative facts available to make its 
collapsing determination. In the present case, Commerce directed 
questionnaires to each of the Affiliated Companies individually. Saha 
Thai responded to these questionnaires and provided information re- 
garding its sales process, its relationship with Affiliated Companies, 
and relevant publicly available information about these companies. 
Based on the information provided, Commerce determined that Saha 
Thai cooperated fully with its investigation, and provided sufficient 
evidence to make an informed negative collapsing determination. 


STANDARD OF REVIEW 


This Court will sustain a final determination by Commerce unless 
it is “unsupported by substantial evidence on the record, or otherwise 
not in accordance with law.” 19 U.S.C. §1516a(b)(1)(B)() (1994). Sub- 
stantial evidence is more than a “mere scintilla” of evidence. Primary 
Steel, Inc. v. United States, 17 CIT 1080, 1085, 834 F. Supp. 1374, 
1380 (1993). It consists of “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion. Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec. Indus. 
Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). 


DISCUSSION 


A. Deference Should Be Accorded to Commerce’s Date of Sale Deter- 
mination 


In determining whether Commerce’s interpretation and applica- 
tion of the antidumping statute is in accordance with law, this Court 
must consider whether the statute addressed the specific question at 
issue, and if not, whether the agency’s statutory interpretation is 
reasonable in light of the overall statutory scheme. See Chevron, 467 
U.S. at 842-43. Although considerable weight must be accorded to 
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Commerce’s construction of the antidumping statute, see E.I. DuPont 
De Nemours & Co. v. United States, 8 F. Supp. 2d 854, 858 (Ct. Int’] 
Trade 1998), this Court does not fulfill its duty to say what the law is 
by perfunctorily agreeing with Commerce’s interpretation of the statu- 
tory provision at issue. See Timex V.I., Inc. v. United States, 157 F.3d 
879, 881 (Fed. Cir. 1998). Rather, through application of the tradi- 
tional tools of statutory construction, this Court must thoroughly ex- 
amine whether Congress expressed intent on the matter at issue. 
Only if it is determined that Congress was silent or ambiguous with 
respect to the question at issue can this Court assess whether 
Commerce’s construction thereof is reasonable or whether it is merely 
a post hoc rationalization. See id. at 882. To survive judicial scrutiny, 
however, “an agency’s construction need not be the only reasonable 
interpretation or even the most reasonable interpretation... [A] court 
must defer to an agency’s reasonable interpretation of a statute even 
if the court might have preferred another.” U.S. Steel Group v. United 
States, 225 F.3d 1284, 1287 (Fed. Cir. 2000); NSK Ltd. v. United States, 
115 F.3d 965, 973 (Fed. Cir. 1997); Koyo Seiko co., Ltd. v. United States, 
36 F.3d 1565, 1570 (Fed. Cir. 1994) (internal citation omitted) (empha- 
sis in original). 


1. Congressional Intent 


This Court must first look to the express language of the antidump- 
ing statute to determine the presence of congressional intent. See 
Chevron, 467 U.S. at 842-43. Where this language is unambiguous 
and speaks directly to the issue in question, it will be deemed an 
explicit expression of Congressional intent and, thus, controlling. See 
id. at 843. Where, however, the language is ambiguous or silent, it is 
necessary to look to the statute’s legislative history to determine the 
existence of Congressional intent. See id. 

As indicated by Defendants, the Tariff Act is silent regarding the 
appropriate date of sale for purposes of calculating antidumping duty 
margins. The relevant provision states only that “export price means 
the price at which the subject merchandise is first sold (or agreed to 
be sold) before the date of importation....” 19 U.S.C. §1677a(a). Simi- 
larly, 19 U.S.C. §1677b(a)(1)(A) provides that the normal value of the 
subject merchandise shall be the price “at a time reasonably corre- 
sponding to the time of sale used to determine the export price... un- 
der section 1677a(a)....” The language in these provisions makes clear 
that Congress did not specifically address the date of sale issue. Rather, 
the only affirmative guidance found in these provisions is that date of 
sale must occur prior to the importation date of the subject merchandise. 

In 1994, however, Congress passed the Uruguay Round Agreements 
Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) (URAA), and, in doing 
so, incorporated the trade agreements adopted by the World Trade 
Organization at the Uruguay Round negotiations into United States 
law. Congress explained the relationship of these agreements to United 
States law in 19 U.S.C. §3512. Most relevant to this case, Congress 
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noted in 19 U.S.C. §3512(d) that the statement of administrative ac- 
tion (SAA)’ promulgated in conjunction with the Uruguay Round 
Agreements “shall be regarded as an authoritative expression by the 
United States concerning the interpretation and application of the 
Uruguay Round Agreements and this Act in any judicial proceeding in 
which a question arises concerning interpretation or application.” The 
Federal Circuit and this Court have recognized the controlling na- 
ture of the SAA and have used it as an authoritative guide in inter- 
preting the Uruguay Round Agreements. See e.g., AK Steel Corp. v. 
United States, 226 F.3d 1361, 1368-69 (Fed. Cir. 2000); U.S. Steel Group 
v. United States, 225 F.3d 1284, 1288, fn. 1 (Fed. Cir. 2000); SNR 
Roulements v. United States, 118 F. Supp.2d 1333, 1342, fn. 3 (Ct. 
Int'l Trade 2000); SKF USA, Inc. v. United States, 118 F. Supp.2d 
1315, 1321, fn. 2 (Ct. Int’l Trade 2000). 

The Uruguay Round Agreements state that “normally, the date of 
sale would be the date of contract, purchase order, order confirma- 
tion or invoice, whichever establishes the material terms of sale.” 
Agreement on the Implementation of Article VI of the General Agree- 
ments on Tariffs and Trade 1994, Article 2.4.1, fn. 8. The language of 
this provision is unambiguous — the date of sale is to be the date on 
which the material terms of sale are established. Similarly, the SAA 
unambiguously provides that the date of sale is the “date when the 
material terms of sale are established.” H.R. Rep. No. 103-316, vol. 1 
at 810 (1994). Because Congress has stated that the SAA constitutes 
an authoritative expression concerning the application and interpre- 
tation of the Uruguay Round Agreements in any judicial proceeding, 
this provision constitutes evidence of Congress’ intent regarding 
Commerce’s date of sale determination. Thus, this Court must deter- 
mine whether Commerce’s date of sale policy and its actions in the 
present case are consistent with the Uruguay Round Agreements’ 
requirements and Congress’ intent. 


2. Consistency of Commerce’s Date of Sale Determination with the 
Uruguay Round Agreements and Congressional Intent 

When a statute has clearly and explicitly addressed the legal ques- 
tion at issue or Congress has expressed unambiguous intent regard- 
ing a specific statutory provision, administrative agencies must give 
effect to Congress’ desires. See Chevron, 467 U.S. at 842-43. Even in 
the face of unambiguous language, however, agencies are charged 
with interpreting a statute’s requirements and implementing a course 
of action that is in conformity with those requirements. The courts 
serve as the final authority on issues of statutory construction. See 
id. at 843, fn. 9. Hence, when either an agency’s actions or regula- 
tions are challenged as contrary to its statutory mandate, the courts 
must determine the extent to which these actions and regulations 
run afoul of the agency’s legal obligations. When an agency’s actions 


7 The SAA is a document prepared by the WTO for the purpose of interpreting and explaining the provisions 
of the Uruguay Round Agreement. 
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or regulations are contrary to either the unambiguous language of a 
statute or clear congressional intent, they must be rejected. See id. 

Prior to the enactment of the URAA, Commerce’s regulations did 
not speak directly to the Agency’s date of sale determination. Rather, 
Commerce’s customary practice dictated that the date of sale was the 
date the evidence established as finalizing the material elements of 
sale. Historically, this practice was plagued with significant problems 
— 1.e. “delayed proceedings, increased ... cost[s] to the respondents, 
complicated verification, and... unpredictablility].” Antidumping Du- 
ties; Countervailing Duties — Notice of Proposed Rulemaking and Re- 
quest for Public Comments, 61 Fed. Reg. 7308, 7330 (February 27, 
1996) (Proposed Rulemaking). With the passage of the URAA, 
Commerce's practice evolved in a manner designed to correct these 
problems and to reflect Tariff Act’s requirements, as amended by the 
URAA.* See Final Results, 63 Fed. Reg. at 55579. See also Certain 
Internal Combustion Industrial Forklift Trucks from Japan, 62 Fed. 
Reg. 5592, 5611 (February 6, 1997); Tapered Roller Ball Bearings and 
Parts Thereof (Finished and Unfinished) from Japan and Tapered Roller 
Bearings (Four Inches or Less in Outside Diameter) and Components 
Thereof, from Japan, 62 Fed. Reg. 11825, 11843 (March 13, 1997). 
Commerce promulgated 19 C.F.R. § 351.401(i) both to codify its prac- 
tice and to formally bring this practice into conformity with the URAA’s 
statutory obligations. See Proposed Rulemaking, 61 Fed. Reg. at 7330; 
19 C.F.R. §351.701 (1998). 

Commerce justified both its evolved practice and its proposed regu- 
lation on the basis of administrative efficiency and commercial prac- 
ticality. Specifically, Commerce asserted that “the use of a uniform 
date of sale makes more efficient use of the Department’s resources 
and increases the predictability of outcomes.” Antidumping Duties; 
Countervailing Duties — Final Rule, 62 Fed. Reg. 27296, 27348 (May 
19, 1997) (Final Rule). Moreover, Commerce recognized that in many 
industries price and quantity remain subject to change despite the 
presence of a preliminary sales agreement. Hence, “a preliminary 
agreement on terms, even if reduced to writing, in an industry where 
re-negotiation is common does not provide any reliable indication 
that the terms are truly ‘established’ in the minds of the buyer and 
seller.” Id. at 23749. “This holds true even if, for a particular sale, the 
terms were not renegotiated.” Jd. Commerce, therefore, recognized 
that promulgating 19 C.F.R. §351.401(i) would not only conform its 
practice to the legal requirements of the URAA and the Tariff Act, but 
also to the practical realities of commercial business: 


As a matter of commercial reality, the date on which the terms of 


8 For proceedings conducted between January 1, 1995 and July 1, 1997, Commerce regarded part 351 of 19C.FR 
as a “restatement of the Department's interpretation of the requirements of the [Tariff] Act as amended by the 
URAA.” 19 C.F.R. §351.701. Though Commerce cites this policy as a reflection of its then current practice and as 
its interpretation of its statutory mandate, the Court notes the evolving nature of Commerce's practice during 
this time period. In Proposed Rulemaking, 61 Fed. Reg. at 7330, Commerce stated that “this is a change from prior 
practice under which the Department based the date of sale on which the essential terms of sale (normally price 
and quantity) were established” 
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a sale are first agreed is not necessarily the date on which those 
terms are finally established. In the Department’s experience, 
price and quantity are often subject to continued negotiation be- 
tween the buyer and the seller until a sale is invoiced. The exist- 
ence of an enforceable sales agreement between the buyer and 
seller does not alter the fact that as a practical matter, customers 
frequently change their minds and sellers are responsive to those 
changes...Thus, the date on which the buyer and seller appear to 
agree on the terms of a sale is not necessarily the date on which 
the terms of the sale actually are established. 


Final Rule, 62 Fed. Reg. at 27348-49. 

The antidumping laws are not punitive in nature, but are designed 
to remedy the inequities caused by unfair trade practices. Crucial to 
this remedial design is the need to calculate antidumping duty mar- 
gins on a fair and equitable basis. See Koyo Seiko, 36 F.3d at 1573. See 
also NTN Bearing Corp. v. United States 74 F.3d 1204, 1208 (Fed. Cir. 
1995) ({I]t is the duty of the ITA to determine dumping margins as 
“accurately as possible”), quoting, Rhone Poulenc, Inc. v. United States, 
899 F. 2d 1185, 1191 (Fed. Cir. 1990). Fair and equitable margins are 
calculated when the administering authorities are consistent in their 
procedural application of the law. This consistency provides parties 
certainty in their expectations, obligations, and potential liabilities. 
By adopting 19 C.F.R §351.401(i), Commerce sought to provide a con- 
sistent methodology that provided parties with certainty as to which 
sales would be subject to an antidumping investigation. Establishing 
invoice date as the presumptive date of sale accomplished this goal, 
while at the same time allowing Commerce and parties the flexibility 
to alter the date of sale where satisfactory evidence demonstrates 
that another date better reflects when the material elements of sale 
were finalized. 

Commerce may not act arbitrarily, violate the antidumping laws or 
apply the laws in a manner contrary to congressional intent. See Smith 
Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), 
Hussey Copper Ltd. v. United States, 895 F. Supp. 311, 314 (Ct. Int'l 
Trade 1995). Through the URAA and the SAA, Congress expressed its 
intent that, for antidumping purposes, the date of sale be flexible so 
as to accurately reflect the true date on which the material elements 
of sale were established. Commerce’s practice during the period of 
review and its subsequently promulgated regulation are consistent 
with this intent. By establishing a presumption in favor of invoice 
date as the date of sale Commerce has not foreclosed the possibility 
that another date could be chosen as the date of sale. Rather, consis- 
tent with the URAA and the SAA, parties are free to offer evidence 
that another date better reflects the true date on which the material 
elements of sale were established. Similarly, neither Commerce's prac- 
tice nor 19 C.F.R. §351.401(i) impose upon parties seeking to estab- 
lish a different date of sale an evidentiary standard that is inconsis- 
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tent with Congress’ intent. As in the past, parties must provide satis- 
factory and compelling evidence that another date is the more appro- 
priate date of sale. This standard is directly in keeping with the URAA’s 
requirements because, under the SAA’s broad mandate and Commerce’ 
methodology for determining the date of sale, interested parties bear 
the burden of providing evidence establishing the specific date of sale. 

This Court finds that Commerce’s practice during the period of re- 
view and the regulation that later codified this practice, 19 C.F.R. 
§351.401(i), are consistent with the requirements of the Tariff Act, as 
amended by the URAA. Because Commerce was guided by a valid 
practice and a valid proposed regulation, this Court holds that 
Commerce’s decision to use invoice date as the date of sale for sub- 
ject merchandise entered during the period of review was properly in 
accordance with law. 


B. Commerce’s Decisions are Supported by Substantial Evidence. 
1. Date of Sale 


In the absence of “satisfactory evidence” that the material terms of 
sale were established on some other date, Commerce will presump- 
tively use invoice date as the date of sale. As such, Plaintiff bears the 
burden of providing Commerce with “satisfactory evidence” that the 
contract date was the appropriate date of sale. See Final Rule, 62 
Fed. Reg. at 27349 (“If the Department is presented with satisfactory 
evidence that the material terms of sale are finally established on a 
date other than the date of invoice, the Department will use that 
alternative date as the date of sale”). 

Neither Commerce nor this Court has defined what constitutes “sat- 
isfactory evidence” as it pertains to 19 C.F.R. §351.401(i). Its mean- 
ing, however, can be adequately determined through reference to 
standard lexicographic texts. Black’s Law Dictionary (Fifth Edition) 
at 1205, appropriately defines the term as “such evidence as is suffi- 
cient to produce a belief that the thing is true... [s}uch evidence as, in 
respect to its amount or weight, is adequate or sufficient to justify 
the court or jury in adopting the conclusion in support of which it is 
adduced.” Plaintiff, therefore, must demonstrate that it presented 
Commerce with evidence of sufficient weight and authority as to jus- 
tify its factual conclusions as the only reasonable outcome. If, how- 
ever, the record indicates that Commerce’s decision to use the in- 
voice date as the date of sale was reasonable and was supported by 
substantial evidence, Plaintiffs arguments must fail. For the reasons 
stated below, the Court finds that Plaintiff’s arguments fail. 

Commerce relied upon several pieces of record evidence in making 
its date of sale determination. It analyzed Saha Thai’s questionnaire 
responses and sample sales documentation, interviewed several Saha 
Thai management personnel, and verified Saha Thai's reported infor- 
mation. From this evidence, Commerce drew five conclusions. First, 
Saha Thai customarily records invoice date as the date of sale in its 
financial records. See Final Results, 63 Fed. Reg. at 55587-88. Sec- 
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ond, price is established at the date of contract, but quantity remains 
subject to change until the date of invoice. See id. Third, the sample 
sales documents provided by Saha Thai were reflective of its overall 
sales process and of the sales made during the period of review. See 
id. Fourth, according to Saha Thai’s sales documents, quantity changes 
greater than those provided for in the sales contract frequently oc- 
curred. See id. Fifth, this frequency was sufficient to justify using the 
invoice date as the date of sale. See id. 

As stated, Plaintiff contests these conclusions, arguing that the in- 
formation and documents submitted by Saha Thai are not represen- 
tative of Saha Thai’s exports to the United States during the period of 
review. These documents are alleged to constitute only a single sale 
and, thus, an inadequate and non-representative sample of Saha Thai’s 
sales. Moreover, Plaintiff argues that even if Commerce’s calcula- 
tions were correct, the small percentage of sales in which a quantity 
change greater than contractual tolerances occurred cannot, as a 
matter of law, support a finding that the material terms of sale were 
established on any date other than contract date. 

Plaintiff, in essence, is asking this Court to do two things. First, it 
asks this Court to review the evidence relied upon by Commerce and 
to draw a contrary factual conclusion — i.e. that the sales documents 
contained evidence of a single sale as opposed to the representative 
sample found by Commerce. Second, based upon this contrary factual 
conclusion, Plaintiff asks this Court to determine that the evidence is 
legally insufficient to support Commerce’s determination. This Court 
is unable to do as Plaintiff asks. 

Commerce has held that it “do[es] not treat an initial agreement as 
establishing the material terms of sale between the buyer and seller 
when changes to such an agreement are common, even if, for a par- 
ticular sale, the terms did not actually change.” Stainless Steel Plates 
in Coils (“SSPC”) from the Republic of Korea, 64 Fed. Reg. 15444, 
15449 (March 31, 1999). Rather, in situations where an initial agree- 
ment is reached but nevertheless remains subject to change, Com- 
merce analyzes “whether changes are sufficiently common to allow 
[it] to conclude that initial agreements should not be considered to 
finally establish the material terms of sale.” Certain Welded Carbon 
Steel Pipes and Tubes from Thailand, 64 Fed. Reg. 56759, 56768 (Oc- 
tober 21, 1999), quoting, Stainless Steel Plates in Coils (“SSPC”) from 
the Republic of Korea, 64 Fed. Reg. at 15449-50. 

The record contains substantial evidence supporting the use of in- 
voice date as the date of sale. The nature and frequency of the quan- 
tity changes discovered by Commerce indicate that the quantity term 
was not finally established on the date of contract. When combined 
with the fact that Saha Thai regularly records invoice date as the 
date of sale in its financial records, it is apparent that Commerce’s 
date of sale determination was supported by substantial evidence on 


® Due to the proprietary nature of the sales information relied upon by Commerce in its determination, this 
Court declines to provide greater detail regarding its analysis. 
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the record. 

Commerce’s findings in this case were reasonable in light of the 
record evidence, its proposed regulation, and its prior practice. This 
Court, therefore, holds that Commerce’s date of sale determination 
is supported by substantial evidence and is otherwise in accordance 
with law. 


2. Collapsing and Use of Facts Available 


Plaintiff's collapsing argument fits into a tri-partite rhythm in which 
the legal conclusion is the direct result of two mutually dependant 
factual assertions. Plaintiff initially asserts that the information pro- 
vided by Saha Thai was insufficient to allow Commerce to make a 
collapsing determination. Then, relying on the presumed truth of 
this assertion, Plaintiff contends Commerce was required to look to 
the information that should have been provided by Thai Hong and 
Thai Tube to make its collapsing determination. Because Thai Hong 
and Thai Tube failed to respond to Commerce’s questionnaires, Plaintiff 
argues Commerce was required to fill in the gaps by applying adverse 
facts available against these companies. Finally, Plaintiff concludes 
that if Commerce had applied adverse facts available against the Af- 
filiated Companies, it would have issued an affirmative collapsing de- 
termination. Though this argument is appealing, its conclusion is 
dependent upon the validity of each of its parts. If one of the parts is 
faulty, the underlying conclusion cannot stand. For the reasons stated 
below, the Court finds the record is sufficient to support Commerce’s 
collapsing determination, thus rendering the first part of Plaintiff’s 
argument faulty. Accordingly, this court finds that Plaintiff’s conclu- 
sion cannot stand. 

Commerce has a long history of collapsing affiliated parties — a prac- 
tice that has been affirmed by this Court. See AK Steel Corp. v. United 
States, 34 F. Supp. 2d 756, 765 (Ct. Int'l Trade 1998) (holding that 
although “[t]here is no explicit reference to collapsing in the [URAA’s] 
legislative history... [this] history reflects Congressional awareness of 
collapsing”). This Court, though, has restricted the practice of col- 
lapsing to a limited number of “relatively unusual situations.” Nihon 
Cement, 17 CIT at 426. As with the date of sale determination, 
Commerce’s regulations did not specifically address collapsing prior 
to the enactment of the URAA. Rather, Commerce determined the 
existence of a “relatively unusual situation” based upon its customs 
and prior practice. During the period of review, however, 19 C.F.R. 
§351.401(f) was proposed and had been cited by Commerce as consis- 
tent with its existing practice and policy. See Gray Portland Cement 
and Clinker from Mexico, 62 Fed. Reg. 47626, 47626 (Sept. 10, 1997); 
Certain Pasta from Italy, 61 Fed. Reg. 30326, 30352 (June 14, 1996). 
The standards set forth in this provision, therefore, provide guidance 
as to the appropriate methodology to be applied by Commerce in its 
collapsing determinations. 

In determining whether to collapse two or more foreign manufac- 
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turers, Commerce must make three separate findings. First, Com- 
merce must determine whether the companies are affiliated pursu- 
ant to 19 U.S.C. §1777(33)(f). Second, Commerce must find the exist- 
ence of overlapping production facilities for similar or identical prod- 
ucts that would not require retooling in order to restructure the com- 
panies’ manufacturing priorities. See 19 C.F.R. §351.401(f)(1). Third, 
Commerce must find the affiliated companies are sufficiently inter- 
twined as to permit the significant possibility of price or production 
manipulation. See id. To make the third finding, Commerce consid- 
ers factors such as: (1) the level of common ownership; (2) the pres- 
ence of interlocking boards of directors; and (3) the extent to which 
the companies are intertwined as evidenced by coordination of pric- 
ing decisions, shared employees, or transactions between the compa- 
nies. See 19 C.F.R. §351.401(f)(2). See also, Certain Pasta from Italy, 
61 Fed. Reg. at 30351. 

Commerce conceded that Saha Thai, Thai Hong, and Thai Tube 
were affiliated because of common ownership and control by the 
Lamatipanont family. See Final Results, 63 Fed. Reg. at 55581 (find- 
ing that Saha Thai, Thai Hong, and Thai Tube satisfy the affiliation 
requirements set forth in 19 U.S.C. §1677(33)(f)). Similarly, Commerce 
determined that each of the Affiliated Companies produced the same 
or similar products and, thus, possessed substantially similar produc- 
tion facilities. See Id. As noted, however, the evidence required to 
justify a collapsing determination “goes beyond that which is neces- 
sary to find common control” and, therefore, these two findings are 
necessary but not sufficient to warrant the collapsing of two or more 
companies. Jd. at 55583. Commerce must additionally determine 
whether the affiliation between the companies poses a significant po- 
tential for price or production manipulation. 

Commerce examined the information provided by Saha Thai, as 
well as the materials collected at verification, and found no evidence 
of commercial transactions between Saha Thai and either of the Af- 
filiated Companies. Commerce found no evidence indicating that Saha 
Thai had any input in or access to production, pricing, or marketing 
decisions made by its two Affiliated Companies. See Memorandum 
from John Totaro to File, March 19, 1998, “Sales Verification of Saha 
Thai Steel Pipe Co., Ltd.”, Defendant’s Appendix at 9-12. Additionally, 
Commerce determined that the ownership and management connec- 
tion between the Affiliated Companies was insufficient to result in 
the coordination of pricing decisions or the sharing of employees. In 
fact, Commerce found that: (1) the Lamatipanont family was merely 
one of several groups jointly and severally controlling Saha Thai; (2) 
while the Lamatipanont family held all of the board seats and key 
management positions at Thai Hong and Thai Tube, only one non- 
lineal relative held a seat on Saha Thai’s board; and (3) there was 
little overlap of board and management positions among the three 
companies. See Final Results, 63 Fed. Reg. at 55583. As a result, 
Commerce determined that there was not a significant potential for 
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price or production manipulation. 

It is significant that Commerce found no evidence contradicting its 
findings and conclusions —i.e. no evidence indicating commercial trans- 
actions between the Affiliated Companies or explicitly demonstrating 
price or production manipulation. Plaintiff, however, seeks to attach 
significance to the absence of explicit evidence demonstrating that 
the Affiliated Companies had not engaged in any commercial transac- 
tions during the period of review. They argue that truly independent 
companies would have produced such evidence and the absence of 
this evidence must, therefore indicate that the Affiliated Companies 
were engaged in activities that would warrant collapsing. To support 
its argument, Plaintiff point to the Federal Circuits decision in Rhone 
Poulenc, 899 F.2d at 1190, in which the Court found the lack of evi- 
dence demonstrating that dumping margins should be lowered to be 
significant. Specifically, the Federal Circuit stated that “it is a com- 
mon sense inference” that if evidence existed indicating that the anti- 
dumping margin should be lowered “the importer... would have pro- 
duced current information showing the margin to be less.” Id. 

Plaintiff's arguments are unpersuasive. It is substantially more plau- 
sible that a party could produce record evidence of sales figures and 
cost calculations that would rebut a prior dumping margin than it is 
for a company to produce evidence proving a negative — i.e. there 
were no business transactions or other forms of corporate interaction 
indicating significant potential for price or production manipulation. 
In this instance, to draw a negative inference from the absence of 
evidence that the companies were not involved in commercial trans- 
actions would be illogical and unfair. 

The evidence relied upon by Commerce as the basis for its determi- 
nation provides substantial support for its decision not to collapse the 
Affiliated Companies. This Court holds that Commerce’s decision not 
to collapse the Affiliated Companies is supported by substantial evi- 
dence and is otherwise in accordance with law. 


CONCLUSION 
For the reasons stated above, this Court holds that Commerce’s 
final determination is supported by substantial evidence on the record 
and is otherwise in accordance with law. Plaintiff’s Motion for Judge- 
ment on Agency Record is DENIED. 


ERRATA 
(Dated December 14, 2000) 


Allied Tube & Conduit Corp. v. United States, Court No. 98—1—03135, 
Slip Op. 00-160, dated December 12, 2000. 

On p. 2, line 3, delete “Katherine A. Barski” and replace with “Ken- 
neth S. Kessler.” 

On p. 2, line 6, replace the word “Bilezi” with the word “Bilzi.” 
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(Slip Op. 00-161) 


TAK Fat TRADING Co., Mer WE! Foops InNpustry Co., LTD., LEUNG Mi 
INTERNATIONAL, TAK YEUN CorP. AND GENEX INTERNATIONAL CoRP., PLAIN- 
TIFFS v. UNITED STATES, DEFENDANT, AND COALITION FOR FAIR PRESERVED 
MusHrROOM TRADE, INTERVENOR-DEFENDANT 


Court No. 00—07—00360 
[Plaintiffs’ motion to stay this action denied.] 
(Dated December 12, 2000) 


Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP (Peter W. Klestadt, 
Erik D. Smithweiss and Mark E. Pardo) for the plaintiffs. 

David W. Ogden, Assistant Attorney General; David M. Cohen, Director, and 
Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Di- 
vision, U.S. Department of Justice; and Office of Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce (John F. Koeppen), of counsel, for the 
defendant. 


Collier Shannon Scott, PLLC (Michael J. Coursey and Adam H. Gordon) for the 
intervenor-defendant. 


MEMORANDUM & ORDER 


AQuliLIno, Judge: The plaintiffs, which have brought this action pur- 
suant to 19 U.S.C. §1516a(a)(2)(A)(ii) and (B)(vi) and 28 U.S.C. §1581(c) 
for judicial review of a final ruling by the International Trade Admin- 
istration, U.S. Department of Commerce (“ITA”) as to the scope of its 
Final Determination of Sales at Less Than Fair Value and Antidump- 
ing Duty Order: Certain Preserved Mushrooms From the People’s 
Republic of China, 64 Fed.Reg. 8,308 (Feb. 19, 1999), now move for a 
stay of proceedings herein pending final resolution of Tak Yuen Corp. 
v. United States, CIT No. 00-10-00490, an action just commenced to 
contest classification by the Customs Service under the Harmonized 
Tariff Schedule of the United States (“HTSUS”) of certain preserved 
mushrooms from China. The plaintiffs state that their 


instant scope litigation should be stayed pending a decision in Tak 
Yuen ... because: (1) the outcome of th[at] tariff classification 
case will directly bear upon the scope litigation, (2) the classifica- 
tion issue raised in Tak Yuen cannot be properly resolved in the 
scope litigation, (3) plaintiffs in the scope litigation risk irrepa- 
rable harm ifthe scope litigation is decided prior to a decision in 
the tariff classification case, and (4) defendants suffer no real harm 
from a temporary stay of the scope litigation. 


Plaintiffs’ Motion to Stay, p. 6. 


Neither the defendant nor the intervenor-defendant consents to 
this motion. 
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I 


In Neenah Foundry Co. v. United States,24 CIT __, ___, Slip Op. 
00-33 (March 31, 2000), this court had occasion to point to the long- 


standing principle that a party plaintiffis the master of its complaint’, 
but also that 


the power to stay proceedings is incidental to the power inherent 
in every court to control the disposition of the causes on its docket 
with economy of time and effort for itself, for counsel, and for 
litigants. 


Landis v. North American Co., 299 U.S. 248, 254 (1936). See, e.g., 
American Life Ins. Co. v. Stewart, 300 U.S. 203, 215 (1937) (“In the 
exercise of a sound discretion [, a court] may hold one lawsuit in 
abeyance to abide the outcome of another, especially where the par- 
ties and the issues are the same”); Cherokee Nation of Okla. v. United 
States, 124 F.3d 14138, 1416 (Fed.Cir. 1997) (“When and how to stay 
proceedings is within the sound discretion of the trial court”). 

In exercising this discretion, a court “must weigh competing inter- 
ests and maintain an even balance”, taking into account those of the 
plaintiff, the defendant, non-parties or the public, and even itself. 
See, e.g., Hill v. Mitchell, 30 F.Supp.2d 997, 1000 (S.D.Ohio 1998); 
Schwartz v. Upper Deck Co., 967 F.Supp. 405, 416 (S.D.Cal. 1997); 
Koulouris v. Builders Fence Co., 146 F.R.D. 193, 194 (W.D.Wash. 1991), 
citing Golden Quality Ice Cream Co. v. Deerfield Specialty Papers, Inc., 
87 F.R.D. 53, 56 (E.D.Penn. 1980); McDonald v. Piedmont Aviation, 
Inc., 625 F.Supp. 762, 767 (S.D.N.Y. 1986). However, 


the suppliant for a stay must make out a clear case of hardship or 
inequity in being required to go forward, if there is even a fair 
possibility that the stay for which he prays will work damage to 
some one else. 


Landis v. North American Co., 299 U.S. at 255. In other words, a 
movant must “make a strong showing” that a stay is necessary and 
that “the disadvantageous effect on others would be clearly out- 
weighed.” Commodity Futures Trading Comm’n v. Chilcott Portfolio 
Management, Inc., 713 F.2d 1477, 1484 (10th Cir. 1983). 


A 


The ITA excluded from the scope of the investigation that resulted 
in its affirmative determination of sales at less than fair value, 63 


1 Slip Op. 00-33, p. 3, citing City of Chicago v. Int’l College of Surgeons, 522 U.S. 156, 164 (1997); Caterpillar 
Inc. v. Williams, 482 U.S. 386, 398-99 (1987); Healy v. Sea Gull Specialty Co., 237 U.S. 479, 480 (1914); The Fair v. 
Kohler Die & Specialty Co., 228 U.S. 22, 25 (1912) 


? Landis v. North American Co., 299 U.S. 248, 254-55 (1936) 
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Fed.Reg. 72,255 (Dec. 31, 1998), as amended, supra, 


“marinated”, “acidified” or “pickled” mushrooms, which are pre- 
pared or preserved by means of vinegar or acetic acid, but may 
contain oil or other additives. 


63 Fed.Reg. at 72,256; 64 Fed.Reg. at 8,309. According to the com- 
plaint filed in Tak Yuen Corp. v. United States, CIT No. 00-10-00490, 
Exhibit E to plaintiffs motion for a stay hereof, Customs denied en- 
try to this country of some 300 containers of 


mushrooms of the species agaricus bisporus marinated in water, 
sugar, vinegar, acetic acid, citric acid and several other ingredi- 
ents[] 


on the ground that they were within the ambit of the above-cited ITA 
antidumping-duty order and thereby subject to deposit of such addi- 
tional duty thereunder, which was not tendered along with the im- 
posts otherwise deemed owing. The Tak Yuen Corp. complaint fur- 
ther avers that, while the Service classified the goods under HTSUS 
subheading 2003.10.00, which encompasses mushrooms prepared or 
preserved otherwise than by vinegar or acetic acid, they are correctly 
classifiable under subheading 2001.90.39 as vegetables, prepared or 
preserved by vinegar or acetic acid and “therefore . . . exempt from 
the deposit of antidumping duties.” Plaintiffs’ Motion to Stay, Exhibit 
E, para. 17. 

The ITA’s June 19, 2000 final scope ruling, which is the object of 
plaintiffs’ above-encaptioned action, states that the agency has in 


no sense .. . determined the scope of th[e antidump-ing-duty] 
order to be determined solely by HTS headings. ... [T]he mer- 
chandise in question falls with-in the scope of the antidumping 
duty order based on the plain text of the order, without reliance 
on a specific HTS heading. The scope of the order twice contains 
in- tentionally broad text so as to include all preserved mush- 
rooms, with some very specific exceptions. 


., Exhibit A, p. 9. But the ruling does proceed to explain: 


The exclusion to the scope covers “marinated, ‘acidified’ or ‘pick- 
led’ mushrooms, which are prepared or preserved by means of 
vinegar or acetic acid.” Thus, the main question raised by this 
scope inquiry is the meaning of “prepared or preserved by means 
of vinegar or acetic acid.” Since... the plain text of the scope of 
the order . . . [{hJas the identical language contained in HTS sub- 
heading 2001.90.39, and the Petition, which reflects the intent of 
the petitioners|[,] refers to the HTS subheading, the Customs rul- 
ings interpreting this language and HTS subheading are a rea- 
sonable and appropriate interpretation of that phrase in the peti- 
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tion and thus the scope of the antidumping duty order. When the 
Department considered the Petition Supplement, we adopted as 
part of the exclusionary language the identical text contained in 
HTS subheading 2001.90.39, in accordance with our authority to 
define an enforceable scope. The language of HTS sub-heading 
2001.90.39, “prepared or preserved by means of vinegar or acetic 
acid,” was interpreted by Customs in 1983 in Customs Ruling HRL 
069121 and applied, consistent with that interpretation, for fif- 
teen years as of the time the petitioners incorporated that lan- 
guage into their scope exclusion request. Given the narrow issue 
presented by Tak Fat with respect to this language, we find it 
reasonable to interpret it consistent with the interpretation it 
had been given for fifteen years by Customs. 


Customs Ruling HRL 069121, which established the 0.5 percent 
acetic acid standard for consideration as products “prepared or 
preserved by means of vinegar or acetic acid,” was promulgated 
in 1983 and since then, there have been numerous other Cus- 
toms rulings relying on that precedent, samples of which are on 
the record of this proceeding .... While these rulings, as well as 
others that may relate to any future scope inquiries|,] may not 
have been on the Department’s record prior to this scope pro- 
ceeding, they have been a matter of public record and have been 
available to any interested party since long before the filing of the 
Petition. Accordingly, we have adopted a position for this scope 
ruling consistent with Customs practice relative to the scope lan- 
guage at issue. 


Id 


Nonetheless, the defendant, in opposing plaintiffs’ instant motion, 
avers that 


the issue in this case is different from the issue in Court No. 00- 
10-00490. The issue . . . is whether Commerce properly deter- 
mined that plaintiffs’ marinated and acidified mushrooms are 
within the class or kind of merchandise described by the existing 
antidumping duty order .... The issue in Court No. 00-10-00490 
is whether Customs properly determined that Tak Yuen’s mush- 
rooms are classifiable under HTSUS sub-heading 2003.10.00 and 
subject to deposits of estimated antidumping duties and properly 
excluded Tak Yuen’s mushrooms from entry into the commerce 
of the United States when Tak Yuen entered the mushrooms under 
HTSUS subheading 2001.90.39. 


Defendant’s Memorandum in Opposition to Plaintiffs’ Motion to Stay, 
pp. 7-8 (citations omitted). The defendant points out that it is “well 
settled that a tariff classification by the Customs Service does not gov- 
ern an antidumping determination regarding class or kind.” /d. at 8. 
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... It is the responsibility of ITA to interpret the term class or 
kind in such a way as to comply with the mandates of the 
antidumping laws, not the classification statutes. A product’s tar- 
iff classification is merely of peripheral interest to suggest the 
general nature of a good. 


Torrington Co. v. United States, 14 CIT 507, 512-13, 745 F.Supp. 718, 
722 (1990), aff'd, 938 F.2d 1276 (Fed.Cir. 1991), citing Mitsubishi Elec. 
Corp. v. United States, 12 CIT 1025, 1044, 700 F.Supp. 538, 553-54 
(1988), affd, 898 F.2d 1577 (Fed.Cir. 1990); Roquette Freres v. United 
States, 7 CIT 88, 95, 583 F.Supp. 599, 605 (1984); Diversified Prods. 
Corp. v. United States, 6 CIT 155, 159, 572 F.Supp. 883, 887 (1983); 
Royal Bus. Mach., Inc. v. United States, 1 CIT 80, 87 and 507 F.Supp. 
1007, 1014, n. 18 (1980), affd, 669 F.2d 692 (CCPA 1982). In other 
words, Commerce 


has the authority not only to define the scope of an antidumping 
duty investigation but also to clarify the statement of its scope... . 


[T]he ITA, not the Customs Service, is responsible for clarifying, 
where necessary, the scope of dumping findings and antidumping 
duty orders. 


Diversified Prods. Corp. v. United States, 6 CIT at 159-60, 572 F.Supp. 
at 887. 


0 


This being the rule, the plaintiffs do not make the requisite “strong 
showing” that a stay of this action is now necessary or appropriate. 
Ergo, their motions for a stay® and for oral argument thereon should 
be, and each hereby is, denied. 

So ordered. 


3In conjunction with this motion, the plaintiffs have filed a motion to amend the proposed scheduling of this 
action for final disposition, which will be granted as submitted. 

Moreover, the court notes in passing that resolution of related actions can be coordinated so as to minimize 
any prejudice or inefficient proceedings. 
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BLACK & WHITE VEGETABLE CO., PLAINTIFF v. UNITED STATES OF AMERICA, 
DEFENDANT 


Court No. 96—11—02568 
[Plaintiff's motion for summary judgment GRANTED.| 
(Decided December 12, 2000) 
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OPINION 
I 
PRELIMINARY STATEMENT 

Wa acu, Judge: Plaintiff, Black & White Vegetable Company, Inc. 
(“Black & White”), sued to challenge the refusal by the United States 
Customs Service to reliquidate certain shipments of “Persian limes” 
imported by Black & White. Plaintiff now moves for summary judg- 
ment, claiming that reliquidation is required under 19 U.S.C. 1520(c) 
(1988) because a mistake of fact regarding the botanical name of the 
subject limes resulted in misclassification. The Government admits 
that the various Customs import specialists involved were mistaken 
as to the botanical name of the limes, but contends the mistake is one 
of law rather than of fact, and is therefore barred from reliquidation 
under 19 U.S.C. § 1520(c). On this basis, the Government cross-moves 
for summary judgment. 

Because the proper botanical classification of an imported botanical 
item is not part of the legal analysis for classification purposes, the 
court denies the Government’s motion and grants the Plaintiff sum- 
mary judgment. 


Il 
BACKGROUND 
A. Subject Merchandise 


At issue are fifty-nine entries of “Persian limes” imported from 
Mexico and entered at the Laredo California Customs facility between 
July 1, 1993 and February 23, 1993 and liquidated between October 
22, 1993 and June 10, 1994. The parties agree that both Customs and 
the entire lime importing community were under the mistaken belief 
the limes were of the “Citrus aurantifolia” variety, when, in fact, they 
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were actually of the “Citrus latifolia” variety. As a result, the limes 
were erroneously entered by the Plaintiff’s importer, under 0805.30.40 
of the Harmonized Tariff Schedule of the United States (“HTSUS,”) 
which referred to “[L]imes (Citrus Aurantifolia),” eo nomine, at a duty 
rate of 2.2 cents per kilogram during 1993 and 1.9 cents per kilogram 
during 1994.1 Customs subsequently classified and liquidated the limes 
under this subheading and imposed duties accordingly. However, limes 
of the Citrus latifolia variety, should have been entered under the 
subheading 0805.90.00, HTSUS, at a duty rate of .9% ad valorem in 
1993 and duty free in 1994.” 


B. Plaintiff's Reliquidation Request 


On June 30, 1994, Administrative Message 94-0661 (“Message”) was 
posted to the OTO5 Bulletin Board. The Message gave notice of sta- 
tistical breakout changes to subheading 0805.90.00 and added a new 
statistical breakout, 0805.90.10, HTSUS, which referred to Limes, 
Citrus latifolia, eo nomine. This new subheading covers “Tahitian, 
Persian Limes and Other Limes of the Citrus latifolia Variety.” Thus 
it was discovered that, until then, Persian Limes, which are of the 
Citrus latifolia variety, should have been entered under the basket 
subheading 0805.90.00, HTSUS, as “Other.” Following this discov- 
ery, Customs and the importing community began entering Persian 
Limes under the new subheading 0805.90.10, HTSUS. 

More than ninety days later, but within one year of liquidation, 
Plaintiff, on October 21, 1994, requested that Customs reliquidate 
these entries under the new subheading 0805.90.10. Customs treated 
this request as a 19 U.S.C. § 1520(c) protest and denied it on Febru- 
ary 8, 1995, asserting that Black & White had failed to satisfy the 
criteria of § 1520. Plaintiff then expressly filed a request for 
reliquidation under § 1520(c) on May 9, 1995 which was denied by 
Customs on April 12, 1996. See Customs Headquarters Ruling 226453 
(“HQ 226453”). Again, although conceding that Plaintiff's claim could 
have been addressed under 19 U.S.C. § 1514 within ninety days of 
liquidation, Customs denied that Plaintiff was entitled to relief under 
§ 1520(c), because Plaintiff had not filed its reliquidation requests 
within the ninety-day time limit imposed by § 1514.’ Id. at 7. Ulti- 
mately, Plaintiff commenced the current action to challenge Customs’ 
refusal to reliquidate the entries under §1520(c). 


: Subheading, 805, HTSUS, provided for: 
Citrus fruit, fresh or dried: 
Lemons (Citrus limon, Citrus limonum) and limes (Citrus aurantifolia): 
0805.30.40...Limes 
? Subheading 0805.90.00, HTSUS, provided for 
0805...............Citrus fruit, fresh or dried: 
0805.90.00.....Other, including kumquats, citrons and bergamots 
3 In relevant part, 19 U.S.C. § 1514(c)(3) provides that “[a] protest of a decision, order, or finding described 
in subsection (a) of this section shall be filed with the Customs Service within ninety days after but not before 
. . . notice of liquidation or reliquidation .. . .” 
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Il 
ARGUMENTS 
A. Plaintiff Argues There is a Correctable Mistake of Fact. 


The Plaintiff avers that a mistake was committed by its broker, 
Jimmy Santos, resulting in the erroneous entry of the limes under 
subheading 0805.30.40, HTSUS. Moreover, the Plaintiff asserts Cus- 
toms committed the same mistake. See Plaintiff's Memorandum In 
Support of Plaintiff's Motion for Summary Judgment (“Plaintiff’s 
Memo”) at 8. While both parties agree that the mistake concerns the 
proper botanical designation of the limes as “Citrus latifolia” as op- 
posed to “Citrus aurantifolia,” the Plaintiff, unlike the Defendant, 
contends that the mistake at issue is factual in nature. Plaintiff’s 
Memo at 2-4. The Plaintiff further argues that had the parties been 
aware of the correct botanical designation of the limes, they would 
have properly entered the limes as “other” under 0805.90.00, HTSUS, 
and points to the Defendant’s admission that “if the involved import 
specialist had understood the meaning of the term ‘Citrus aurantifolia’. 
. the goods would have been classified as other.” Defendant’s Answer 
{ 12; Jd. at | 8; see also Defendant’s Response to Plaintiff’s State- 
ment of Material Facts As To Which There Are No Genuine Issues To 
Be Tried { 20. 

Secondly, Plaintiff recognizes that mistakes of law are correctable 
only by timely protest, but maintains that it is still entitled to 
reliquidation through 19 U.S.C. § 1520(c)(1) (1994). Specifically, the 


Plaintiff asserts that subsequent to the ninety-day time limit for pro- 
testing the liquidation, but within one year after such liquidation, the 
broker learned of the true nature of the merchandise and timely filed 
for relief and refund under § 1520(c)(1) by seeking reliquidation of the 
entries and refund of the excess duties that had been paid. Plaintiff’s 
Memo at 10. 


B. Defendant Argues There is a Mistake of Law Which is Not Cor- 
rectable Under § 1520(c)(1). 


Defendant argues that Plaintiff’s claim for reliquidation under 19 
U.S.C. § 1520(c)(1) is precluded because the “mistake’ in this case 
simply does not amount to a mistake of fact.” Defendant’s Memoran- 
dum In Support of Its Cross-Motion For Summary Judgement And In 
Opposition to Plaintiff's Motion for Summary Judgment (“Defendant’s 
Memo”) at 9 (citations omitted). Rather, Defendant asserts that “[a] 
determination by Customs as to the classification of merchandise is a 
conclusion of law.” Jd. at 6. The Government also states that “[a]bsent 
specific circumstances to establish that the classification error actu- 
ally did result from a mistake of fact,” the Plaintiff's claim merely “is 
nothing more than a mere challenge to classification, that is, an er- 
ror in the construction of law that cannot be remedied by a section 
1520(c)(1) claim.” Jd. at 7 (citations omitted). As such, the Defendant 
contends that the Plaintiff should have filed a protest under 19 U.S.C. 
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§ 1514 within ninety days of liquidation. See Id. at 13. 

Secondly, the Defendant interprets previous decisions of this court 
to limit mistakes of fact to those that stem from the “physical nature” 
of the goods at issue. Jd. at 9 (emphasis omitted). The Defendant 
argues that this case is distinguishable from these previous decisions 
as here “the parties had complete knowledge of the physical nature of 
the limes in [sic] issue, but misclassified them because they did not 
understand the meaning or scope of the term ‘Citrus Aurantifolia’ 
used in the relevant tariff provision.” Jd. at 9 (emphasis omitted). 

Finally, Defendant contends that by failing to determine whether 
the limes fell within the Latin botanical designation which prefaced 
the erroneous tariff provision, Black & White and its broker failed to 
exercise “reasonable care. . .in entering the limes and filing the rel- 
evant papers with Customs.” Jd. at 11. As a result, the Defendant 
further contends that even if the subject mistake was factual in na- 
ture, “this mistake was the result of the failure on the part of Black & 
White and its broker to comply with their own legal responsibilities.” Id. 


IV 
STANDARD OF REVIEW 
A. Summary Judgment 


Under USCIT R. 56(c), summary judgment is appropriate when “the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 


issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law.” The moving party bears the burden 
of demonstrating the absence of all genuine issues of material fact. 
Avia Group Int'l, Inc. v. L.A. Gear California, Inc., 853 F.2d 1557, 1560 
(Fed. Cir. 1988). This may be done by producing evidence showing 
the lack of any genuine issue of material fact or, where the non-moving 
party bears the burden of proof at trial, by demonstrating that the 
nonmovant has failed to make a sufficient showing to establish the 
existence of an element essential to its case. Id.; Celotex Corp. v. 
Catrett, 477 U.S. 317, 324-325 (1986). 

To successfully oppose a properly supported motion for summary 
judgment, the nonmovant may not simply rest on its pleadings. Rather, 
it must produce evidence “by affidavits or as otherwise provided in 
[(USCIT R. 56]” which “set forth specific facts showing that there is a 
genuine issue for trial.” USCIT R. 56(f); see also Mingus Construc- 
tors, Inc. v. United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987) 
(“[T]he party opposing summary judgment must show an evidentiary 
conflict on the record; mere denials or conclusory statements are not 
sufficient.”). 

In determining whether the parties have met their respective bur- 
dens, the court does not “weigh the evidence and determine the truth 
of the matter,” but simply determines “whether there is a genuine 
issue for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 
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(1986). In so doing, the Court views all evidence in a light most favor- 
able to the nonmovant, drawing all reasonable inferences in the 
nonmovant’s favor. United States v. Diebold, Inc., 369 U.S. 654, 655 
(1962); Avia Group Int'l, 853 F.2d at 1560. 


B. Summary Judgment and the “Presumption of Correctness” 


The government’s classification decision is presumed to be correct, 
see 28 U.S.C. § 2639(a)(1) (1994), and the party challenging the deci- 
sion has the burden of overcoming the statutory presumption by a 
preponderance of the evidence. See St. Paul Fire & Marine Ins. Co. v. 
United States, 6 F.3d 763, 769 (Fed. Cir. 1993). Where however, there 
are no material facts in dispute and only questions of law remain, 
Plaintiff must show legal error to overcome the presumption of cor- 
rectness. See Commercial Aluminum Cookware Co. v. United States, 
938 F. Supp. 875, 881 (CIT 1996). If the Court finds, because of evi- 
dence or other authority presented by Plaintiff, that the presumption 
has been overcome, this Court must reach the correct classification 
on its own or after remand. See Jarvis Clark Co. v. United States, 733 
F.2d 873, 878 (Fed. Cir. 1984). 


V 
ANALYSIS 
A. Reliquidation 


19 U.S.C. § 1514 establishes a procedure under which an importer 
may protest the classification of merchandise when the importer be- 
lieves Customs has misinterpreted the applicable law and improperly 
classified the importer’s merchandise. See 19 U.S.C. § 1514 (1988); 
see also Boast, Inc. v. United States, 17 CIT 114, 116 (1993). In gen- 
eral, under § 1514, unless a protest is filed within ninety days of 
notice of liquidation, decisions regarding tariff treatment of merchan- 
dise are “final and conclusive upon all persons.” See 19 U.S.C. § 1514(a), 
(c)(2) (1988). 

However, 19 U.S.C. § 1520(c)(1) expands this window of relief by 
allowing reliquidation of imported merchandise to correct clerical 
errors, mistakes of fact, or other inadvertencies not amounting to 
errors of law, if they are brought to the attention of the appropriate 
customs officer within one year of the date of liquidation. See 19 U.S.C. 
§ 1520(c)(1) (1988). 

Nonetheless, § 1520(c)(1) is not a broad brush remedy for all deci- 
sions that are adverse to the importer, but rather only “offers ‘limited 
relief in the situations defined therein.” PPG Indus., Inc. v. United 
States, 7 CIT 118, 123 (1984) (citation omitted). Section 1520(c)(1) pro- 
vides in relevant part: 


(c) Reliquidation of entry 
Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed 
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by the Secretary, reliquidate an entry to correct — 


(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence 
is brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction. 


19 U.S.C. § 1520(c)(1) (1988) (emphasis added). 

In addition, case law interpreting this statute emphasizes that 
“[s]ection 1520(c)(1) does not afford a second bite at the apple to im- 
porters who fail to challenge Customs’ decision within the 90-day pe- 
riod set forth in § 1514.... [U]nder no circumstances may the 
provisions of § 1520(c)(1) be employed to excuse the failure to satisfy 
the requirements of § 1514.” ITT Corp. v. United States, 24 F.3d 
1384, 1387 n.4 (Fed. Cir. 1994). See Boast, Inc., 17 CIT at 116 (“It is 
well-established . . . that § 1520(c)(1) ‘is not an alternative to the 
normal liquidation-protest method of obtaining review [under § 1514], 
but rather affords limited relief where an unnoticed or unintentional 
error has been committed.”) (quoting Computime, Inc. v. United States, 
9 CIT 553, 556, 622 F. Supp. 1083, 1085 (1985) (further quotation and 
citations omitted)). 


B. Failure to Protest Within Ninety Days of Liquidation Under 19 
U.S.C. $ 1514 Does Not Preclude Recovery Under 19 U.S.C. $ 1520. 


Plaintiff maintains that it could not have filed protests against the 
liquidations under 19 U.S.C. § 1514 (1988), as neither it nor its bro- 
ker were apprised of their mistake until after the statutory period of 
ninety days had elapsed for all fifty-nine entries. Plaintiff's Memo at 
10; see also Plaintiff’s Second Response to Defendant’s First Set of 
Interrogatories and Requests for Production (“Plaintiff's Second In- 
terrogatory Response”), Nos. 2(a)(i), 2(a)(ii), 5(a); see also Plaintiff’s 
Affidavit and Response to the Court’s April 25, 2000 Order, (“Plaintiff’s 
Affidavit”), Exhibits D & E. Hence Plaintiff was time-barred from 
filing any protest under that section. Instead, Plaintiff brings its re- 
quest for reliquidation pursuant to 19 U.S.C. § 1520(c) (1988), arguing 
its broker and Customs both made mistakes of fact which were ad- 
verse to the importer, manifest from the record or established by 
documentary evidence and brought to the attention of Customs within 
one year after the dates of liquidation as required by 19 U.S.C. § 1520(cX1) 
(1988). 

Defendant nonetheless asks this Court to infer that “Black & White 
and/or its importer had (or could have had) sufficient knowledge to 
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file timely protests against liquidation” of the entries that were liqui- 
dated within ninety days of the Message.‘ Defendant’s Memorandum 
at 13. On this basis, Defendant maintains Plaintiff’s protests for these 
entries should have been properly pursued under 19 U.S.C. § 1514 
(1988) and “would have been timely if filed between June 30, 1994 (for 
the April 1 liquidations) and September 8, 1994 (for the June 10 liqui- 
dations).” Jd. As aresult, Defendant asserts Plaintiff’s current § 1520 
request is untimely. However the Defendant has failed to cite any 
authority for this proposition and has not challenged the Plaintiff’s 
affidavit testimony. The court declines to promulgate a rule that would 
automatically establish actual knowledge of the mistake on the part 
of the protestant on the date an administrative bulletin is circulated. 

Nonetheless, had the Plaintiff actually become aware of the mis- 
take as of June 30, 1994, as the Defendant suggests, it would still be 
able to proceed with the current action. The above limitations on the 
operation of § 1520(c) do not bar all requests under § 1520(c) that 
could have been filed, but were not, under § 1514. Rather, a party 
cannot resort to “the provisions of § 1520(c)(1). . . to excuse the failure 
to satisfy the requirements of $ 1514.” ITT Corp., 24 F.3d at 1387 n.4 
(emphasis added). The flipside of this proposition, that a party’s fail- 
ure to file a protest within ninety days of liquidation under § 1514, 
alone, does not bar the party from seeking reliquidation under § 1520, 
was confirmed by this court in Chrysler Corp. v. United States, 87 
F.Supp.2d 1339 (CIT 2000). There, the Government argued that since 


Chrysler was aware that a mistake had been committed within ninety 
days of liquidation and possibly prior to liquidation, Chrysler was ob- 
ligated to pursue a claim under § 1514 and was completely barred 
from pursuing any claims under § 1520. The court rejected the 
Government’s argument, stating: 


While Defendant’s position may well encourage importers, 
such as Chrysler, to correct factual errors at the earliest possible 
opportunity, it has no support in the actual language of § 1520(c)(1). 
... On its face nothing in this language or in Customs’ imple- 
menting regulations supports Defendant’s argument that a party 
loses its ability to challenge an error upon the expiration of the 
protest period, or that a mistake of fact, clerical error, or other 
inadvertence somehow becomes an error in the construction of a 
law if not challenged within ninety days of liquidation. 


* Defendant refers to 10 entries, in particular, that were liquidated between April 1st and June of 10th of 1994 
Entry Numbers 
439-0041080-4 
439-0041156-2 
439-0041248-7 
439-0041385-7 
439-004 1496-2 
439-0041617-3 
439-0038282-1 
439-0038372-1 
439-0040950-9 
439-0041693-4 
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Id. at 1344. 

Although Defendant cites several other cases that appear to run 
contrary to the conclusion reached above, they do not undermine 
Chrysler’s holding. In particular, the Defendant quotes language from 
ITT and Degussa Canada Ltd. v. United States, 87 F.3d 1301 (Fed. 
Cir. 1996) in support of its contention that failure to file a valid § 1514 
protest within 90 days of liquidation forecloses a § 1520(c)(1) request 
for reliquidation. Neither case, however, dealt squarely with the me- 
chanics of § 1520(c)(1) vis a vis § 1514 as discussed here. For example, 
in ITT, the Federal Circuit dealt with the issue of whether the Plain- 
tiff was barred under § 1520 from presenting further evidence at trial 
to demonstrate that a mistake of fact occurred, where such mistake 
was not apparent from the evidence at the time of entry. See ITT, 24 
F.3d at 1387-88. In Degussa, the Federal Circuit’s pronouncement 
cited by Defendant that “the classification error could and should have 
been corrected under the existing law governing the protest proce- 
dure” was made in relation to the mistake at issue, which was legal in 
nature and therefore, by definition, properly addressed under § 1514, 
not § 1520. Degussa 87 F.3d at 1304. Hence, Defendant’s reliance on 
these cases is misplaced. 

As §1520(c) states: “Notwithstanding a valid protest was not filed, 
the appropriate customs officer may, in accordance with regulations 
prescribed by the Secretary, reliquidate an entry... .” 19 U.S.C. 
§ 1520(c)(1988) (emphasis added). As written and interpreted, § 1520 
simply bars relief for any inadvertence that stems from a mistake of 
law or for any request for relief not filed under this section within 
one year of liquidation. The court sees no reason to depart from the 
clear language of the statute. 


C. Assuming Arguendo that Reasonable Care Is a Prerequisite for 
Recovery Under §$ 1520(c), Black & White Did Not Fail to Exercise 
Reasonable Care. 


Defendant correctly points out that Customs law not only requires 
that importers and their agents “use reasonable care in completing 
an entry ‘by filing with the Customs Service the declared value, clas- 
sification and rate of duty applicable to the merchandise .. .,’ but also 
requires customs brokers to exercise due diligence in preparing and 
filing records relating to any customs business matter.” Defendant’s 
Memorandum at 11 (quoting 19 U.S.C. § 1484(a)(1)(B)) (citing 19 C.F.R. 
§ 111.29). Defendant however has failed to demonstrate that the ex- 
ercise of reasonable care is actually a prerequisite to recovery under 
§ 1520(c). Nonetheless, even assuming arguendo that such a prereq- 
uisite exists, the Defendant is unsound in its further assertion that 
Black & White and its importer did not exercise reasonable care by 
failing to “verify that the imported merchandise was encompassed by 
the botanical name that was included as an express term of the ‘lime 
provision,” despite the fact this provision was the only one that ex- 
pressly referred to limes. Id. at 11-12. 
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This argument fails given the general atmosphere of ignorance that 
surrounded the limes’ proper botanical designation. See Plaintiff’s 
Affidavit, Exhibits D & E. Certainly, “as the determination of what 
constitutes ‘reasonable care’ in a given context is made by reference 
to the care exercised by reasonably prudent persons similarly situ- 
ated,” it is difficult to follow Defendant’s reasoning to the conclusion 
it has drawn, when even the Customs import specialists were wrong 
about the type of limes being imported. Plaintiff’s Memorandum in 
Response to Defendant’s Cross-Motion For Summary Judgment at 
12. Hence the court concludes that the mistake was not the product 
of any failure to exercise reasonable care. 


D. Black & White Has Satisfied the Required Elements Under 19 
U.S.C. $ 1520(c). 

A successful claimant under 19 U.S.C. § 1520(c) must satisfy three 
conditions in order to reliquidate an entry to correct a “mistake of 
fact.” The implementing regulation of § 1520(c) requires that the 
mistake at issue is: (1) not an error in the construction of a law; (2) 
adverse to the importer; and (3) manifest from the record or estab- 
lished by documentary evidence. See 19 C.F.R. §§ 173.4(b)(1)-(3) (1992). 


1. Black & White Did Not Make an “Error in the Construction of 
a Law.” 


As discussed, Defendant argues that summary judgment is appro- 
priate because Black & White and the Customs broker both allegedly 
committed an error in the construction of a law which, based on the 
plain language of 19 U.S.C. § 1520(c)(1), is precluded from recovery. 
If the mistake at issue was indeed one of legal construction, it would 
dispose of both parties’ motions. Therefore the court will initially 
focus on whether the facts of this case support Defendant’s argument. 
See Ford Motor Co. v. United States, 157 F.3d 849, 858 (Fed. Cir. 
1998) (“If an error qualifies as an ‘error in the construction of a law,’ 
that inquiry is dispositive, but if it does not so qualify, the party seek- 
ing correction must still show that its error fits within one of the 
three correctable categories.”). 

Section 1520(c) permits reliquidation in order to correct “a clerical 
error, mistake of fact, or other inadvertence . . . not amounting to an 
error in the construction of a law.” Although not specifically defined 
by statute or regulation, the distinction between a mistake of fact 
and an error in the construction of a law for purposes of § 1520(c) has 
evolved in case law: 


[Mlistakes of fact occur in instances where either (1) the facts 
exist, but are unknown, or (2) the facts do not exist as they are 
believed to. Mistakes of law, on the other hand, occur where the 
facts are known, but their legal consequences are not known or 
are believed to be different than they really are. 
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Executone Information Sys. v. United States, 96 F.3d 1383, 1386 (Fed. 
Cir. 1996) (quoting Hambro Automotive Corp. v. United States, 66 
C.C.P.A. 113, 119, 603 F.2d 850, 855 (1979)); Tower & Sons of Buffalo, 
Inc. v. United States, 68 Cust. Ct. 17, 22, 336 F. Supp. 1395, 1399 
(1972), affd 61 C.C.P.A. 90, 499 F.2d 1277 (1974) (“A mistake of fact 
exists where a person understands the facts to be other than they 
are, whereas a mistake of law exists where a person knows the facts 
as they really are but has a mistaken belief as to the legal conse- 
quences of those facts.”) (citation and internal quotations omitted); 
Ford Motor Co., 157 F.3d at 857 (“[Flor an error to be correctable, it 
must... not qualify as an ‘error in the construction of a law.”). 

Defendant, relying on the court’s decisions in Taban Co. v. United 
States, 21 C.1.T. 230, 960 F. Supp. 326 (1997) and Zaki Corp. v. United 
States, 21 C.1.T. 263, 960 F. Supp. 350 (1997), argues that a mistake of 
fact is limited to mistakes that flow from the “physical nature” of the 
goods at issue. Defendant’s memo at 9. The Defendant stresses that 
in both cases, the court found that there was a mistake of fact that 
clearly stemmed from some misapprehension regarding the physical 
nature of the subject goods. Indeed in both cases, the court deter- 
mined that a mistake of fact had been committed by the Plaintiff’s 
broker, as the broker misclassified imported stereo tape deck record- 
ers on the mistaken belief that the imported units were merely radio 
broadcast receivers, not coupled with tape deck recorders. In short, 
the parties involved were not aware of a critical fact concerning the 
subject merchandise. Defendant however, argues that “[t]his case is 
distinguishable from Taban and Zaki in that, here the parties had 
complete knowledge of the physical nature of the limes at issue, but 
misclassified them because they did not understand the meaning or 
scope of the term ‘Citrus aurantifolia’ used on the relevant tariff pro- 
vision.” Jd. (emphasis added). 

Although these two decisions speak in terms of and ultimately turn 
on the “physical nature” of the goods, this alone does not warrant 
imposing such a limitation upon what constitutes a “mistake of fact.” 
Defendant errs in placing too great a significance on these decisions 
which were clearly limited to their particular facts. Nothing in § 1520 
requires that the proffered mistake of fact be limited to the physical 
nature of the subject merchandise; this is echoed in the relevant case 
law. Indeed, in Chrysler, for example, a mistake of fact was deter- 
mined to exist which had nothing to do with the physical nature of 
the subject automobile engines that were erroneously classified. 
Rather, the mistake resulting in the misclassification of the engines 
concerned the engines’ country of origin and not the engines them- 
selves. See Chrysler Corp., 87 F.Supp.2d 1339 (CIT 2000). This runs 
directly contrary to the Defendant’s argument, as the number of pis- 
tons, valves, or any other features of the physical engine itself did not 
contribute to the mistake. 

Moreover, in C.J. Towers & Sons, 68 Cust. Ct. 17, 336 F. Supp. 
1395, which was cited in Zaki as “a leading case discussing what con- 
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stitutes a mistake of fact sufficient to fall within the scope of Section 
[1]520(c),” the Customs court found a mistake of fact where both the 
Customs officer and the importer were unaware that the imported 
merchandise was considered “emergency war materials” and was 
therefore entitled to duty-free treatment. Zaki 21 C.I.T. at 274, 960 
F. Supp. at 359. Again the mistake had nothing to with the physical 
nature of the merchandise but was nonetheless responsible for the 
misclassification. Hence, although Zaki and Taban may have em- 
ployed the phrase “physical nature” it is doubtful that either decision 
intended to restrict the nature of “mistakes of fact.” 

Therefore the relevant inquiry probes not into the physical nature 
of the goods, but rather whether a fact of any nature was at the heart 
of the committed mistake. As stated by the Plaintiff: “[t]he facts re- 
specting the botanical variety of a given lime are facts obtained by 
associating the knowledge one has about the apparent physical char- 
acteristics of the lime with the corresponding botanical classification 
as determined by competent taxonomists. The correct botanical vari- 
ety for a certain fruit is a fact, nevertheless.” Plaintiff’s Response Memo 
at 8 (emphasis in original). The court agrees with this analysis. Ac- 
cordingly, Black & White’s mistake was based on lacking factual knowl- 
edge, namely the limes’ proper botanical designation at the time of entry. 

Furthermore, there can be no doubt that the subject mistake is 
responsible for the misclassification of the limes. Throughout its plead- 
ings and papers, Black & White avers the “pervasive mistake of fact 
has resulted in many thousands of misclassified entries” by both the 
industry and Customs. Plaintiff's Memorandum at 5. As a result, Black 
& White did not seek the more favorable duty rates that were avail- 
able to it under subheading 0805.90.00, HTSUS, when it entered the 
limes into the United States. Moreover, the Defendant has admitted 
and maintained that “if the involved import specialist had understood 
the meaning of the term ‘citrus aurantifolia’. . .the goods would have 
been classified as other.” Defendant’s Answer J 12; see also Id. at J 8; 
Defendant’s Response to Plaintiff’s Statement of Material Facts As To 
Which There Are No Genuine Issues To Be Tried & 20. This is pre- 
cisely the kind of scenario that is encompassed by a mistake of fact — 
Black & White as well as Customs believed the limes’ botanical desig- 
nation to be different than it really was and therefore classified the 
limes under the more burdensome tariff provision. 


2. The Misclassification of the Limes Resulted in an Unduly High 
Tariff Rate Adverse to the Importer. 


The regulation also requires that the mistake of fact be “adverse to 
the importer.” 19 C.F.R. § 173.4(b)(3) (1992). It is clear that the mis- 
take at issue has forced the Plaintiff to assume a higher than neces- 
sary tariff burden. Specifically, Plaintiff, during 1993, would have paid 
a .9% ad valorem rate under 0805.90.00, HTSUS, as opposed to 2.2 
cents per kilogram under 0805.30.40, HTSUS. Similarly, during 1994, 
Plaintiff would have paid no duty at all under 0805.90.00, HTSUS, as 
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opposed to 1.9 cents per kilogram under 0805.30.40, HTSUS. There- 
fore the Plaintiff has satisfied this element. 


3. Manifest From the Record or Established by Documentary Evidence 


Finally, the regulation requires that the mistake be “manifest from 
the record or established by documentary evidence submitted to the 
appropriate customs officer.” 19 C.F.R. § 173.4(b)(3) (1992).° As previ- 
ously mentioned, a “mistake of fact” under § 1520(c)(1) is routinely 
recognized when “(1) the facts exist, but are unknown, or (2) the facts 
do not exist as they are believed to.” Executone, 96 F.3d at 1386 (quot- 
ing Hambro, 66 C.C.P.A. at 119, 603 F.2d at 855). 

As the Defendant concedes, if Black & White has “submitted admis- 
sible evidence demonstrating that neither Black & White nor its bro- 
ker knew that the actual botanical designation of the imported limes 
was not the designation contained in subheading 0805.30.40, HTSUS, 
then the Court . . . only need[s] to determine whether such igno- 
rance, when it resulted in the broker entering the limes under the 
wrong tariff provision, constituted a mistake of fact or an error in the 
construction of a tariff provision.” Defendant’s Reply to Plaintiff’s 
Opposition to Defendant’s Cross-Motion for Summary Judgment 
(“Defendant’s Reply Memo”) at 6. And as previously discussed, the 
court has concluded that the mistake at issue was indeed factual in 
nature and not an error in the construction of law. Hence the Plain- 
tiff need only demonstrate that it was genuinely mistaken as to the 
proper botanical designation of the limes. 

The court notes that Defendant’s concern that “the signature of the 
Plaintiff’s former president Douglas McIntyre [certifying Black & 
White’s interrogatory responses] suffices only to demonstrate what 
Douglas McIntyre himself knew or did not know at a particular time” 
and not whether “any other employee of plaintiff or its customs bro- 
ker possessed knowledge at the relevant time to support or contra- 
dict the claims made in Black & White’s complaint,” is allayed by 
Black & White’s subsequent submission of affidavits from McIntyre 
and Jimmy Santos, the broker. See Plaintiff’s Second Interrogatory 
Response, Nos. 2(a)(i), 2(a)(ii), 5(a); see also Plaintiff’s Affidavit, Ex- 
hibits D & E. As the Defendant has acknowledged, an affidavit made 
in accordance with USCIT Rule 56(f) “shall be made on personal know]- 
edge, shall set forth such facts as would be admissible in evidence, 
and shall show affirmatively that the affiant is competent to testify to 
the matters stated therein. .. .The court may permit affidavits to be 
supplemented or opposed by depositions, answers to interrogatories, 
or further affidavits. . . .” USCIT Rule 56(f); see Defendant’s Reply 
Memo at 5. 

In addition, the Defendant has failed to offer any competent evi- 
dence to counter Black & White’s assertion that it and its importer 
were mistaken at the time of entry as to the proper botanical desig- 


> Arguably however, the First Circuit’s holding in TT Corp., 24 F.3d 1384 dispensed with this requirement 
Nonetheless, the elements of this requirement are satisfied here 
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nation of the limes. Although the Defendant has pointed to several 
items that might have served to correct Plaintiff's mistaken belief 
prior to entry of the limes, it offers no proof that such items actually 
did correct Plaintiff's mistaken belief. For example, Defendant stresses 
that the entry documentation specifically identifies the limes as “Li- 
mon Persa” or “Mexican seedless limes.” Defendant’s memo at 8-9. 
However, such invoices were not sufficiently informative to contra- 
vene Plaintiff’s affirmative evidence that it was mistaken regarding 
botanical classifications; it merely restated what Plaintiff already 
knew-that these were Persian Limes as opposed to Key Limes. 

Moreover the court is satisfied that the submitted affidavits estab- 
lish that a mistake for purposes of § 1520(c) was committed. In inter- 
preting the definition of “mistake of fact” under § 1520(c), the Chrysler 
court stated that it “does not require a plaintiff to demonstrate evi- 
dence of the underlying cause or reason for its mistake of fact, and 
case law does not appear to support of [sic] such a requirement.” 
Chrysler Corp., 87 F.Supp.2d at 1352 (emphasis in original). Hence 
the Plaintiff need only demonstrate “that either the importer or Cus- 
toms had a mistaken belief as to the correct state of facts.”° Id. 

Although MclIntyre’s affidavit may not represent the knowledge of 
the employees beneath him, in conjunction with the broker’s affida- 
vit, it sufficiently demonstrates that the Plaintiff committed a mis- 
take of fact.’ As the broker acts as the importer’s agent in the classi- 
fication process and serves as liaison with Customs, a mistake on its 
part will clearly result in an erroneous entry, hence supporting the 
affidavits’ assertion that a mistake of fact occurred. In addition, by 
further demonstrating that a general state of confusion regarding the 
limes existed, Customs’ admission that it committed the same mis- 
take also supports the affidavits. Finally, the court takes note of the 
fact the affidavits were uncontradicted. Therefore on the basis of the 
uncontradicted affidavits, in conjunction with the Plaintiff’s interroga- 
tory responses, the court is satisfied that both Black & White as well 
as its broker were genuinely mistaken as to the proper botanical 
designation of the limes at the time of entry. Accordingly, the court 
needs to pursue its analysis no further. 


© The quoted language is the second prong of a two prong mistake of fact standard articulated by the court. The 
first prong is omitted as it does not bear on the fact that the plaintiff is not required to show that both it and 
Customs were mistaken as to the goods at issue. “Rather, courts have required a plaintiff to demonstrate, from 
the entry documents or other evidence, only two points in order to substantiate its “mistake of fact”: (a) the 
correct state of facts; and (b) that either the importer or Customs had a mistaken belief as to the correct state of 
facts.” Id. 


“ Black & White’s former president, Douglas McIntyre states: “I did not learn until mid-1994 that the Persian 
limes (which comprised 100% of my lime imports) were/are in fact Citrus Latifolia limes. Having previously 
understood that these Persian limes were of the Citrus Aurantifolia variety, I always entered my Persian limes 
correctly, I believed, as such. At the time, I was never corrected by Customs officials or my Customs broker(s). 
Instead, I understood that they, too, had the same mistaken view that my imported Persian limes were of the 
Citrus Aurantifolia variety.” Plaintiff's Affidavit, Exhibit D 

Black & White’s broker, Jimmy Santos, states: “I did not learn until mid-1994 that the imported Mexican 
Persian limes (which comprised 100% of the lime imports) were/are in fact Citrus Latifolia limes. I believe that 
I learned about the mistake of fact from someone at Customs. I am not sure how Customs learned that we had 
all been mistaken for years, but it probably occurred when the tariff changed [sic] became effective mid-1994, 
listing two lime varieties, and Customs started looking into it and realized that they, we and everyone else 
involved had been mistaken in our prior belief that the imported Mexican Persian limes were of the Citrus 
Aurantifolia variety.” Plaintiff's Affidavit, Exhibit E 
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VI 
CONCLUSION 


Taxonomical classification is inherently factual; whether an import 
be fish or fowl, lemon or lime is a question resolved by qualities mani- 
fest in its nature. The misidentification here was derived from a 
misapprehension of the relation of those qualities to a taxonomical 
system, not one of legal classification. 

For the foregoing reasons, Plaintiff's Motion For Summary Judg- 
ment is granted in full, and Defendant’s Cross-Motion For Summary 
Judgment is denied. 


(Slip Op. 00-163) 


Sxr Usa Inc. AND SKF INDUSTRIE S.P.A., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND THE TORRINGTON COMPANY,DEFENDANT-INTERVENOR 


Court No. 99—08—00474 


(Dated December 15, 2000) 
JUDGMENT 


Tsouca.as, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination 
Pursuant to Court Remand, SKF USA Inc. v. United States, 24 CIT 
__, Slip Op. 00-81 (July 12, 2000) (“Remand Results”), Torrington’s 
comments to the Remand Results, and Commerce having complied 
with the Court’s remand, and no other responses to the Remand Re- 
sults having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on October 
10, 2000 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 
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(Slip Op. 00-164) 


Fac ITaia S.P.A. AND FAG BEARINGS CORPORATION; SKF Usa INC. AND SKF 
INDUSTRIE S.P.A., PLAINTIFFS AND DEFENDANT-INTERVENORS Uv. UNITED STATES, 
DEFENDANT, THE TORRINGTON COMPANY, DEFENDANT-INTERVENOR AND PLAINTIFF 


Consol. Court No. 97—11-01984 
(Dated December 15, 2000) 


JUDGMENT 


Tsouca.as, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, FAG Italia S.p.A. and FAG Bearings Corpo- 
ration; SKF USA Inc. and SKF Industrie S.p.A. v. United States, 24 
CIT ___, Slip Op. 00-82 (July 13, 2000) (“Remand Results”), Torrington’s 
comments to the Remand Results, and Commerce having complied 
with the Court’s remand, and no other responses to the Remand Re- 
sults having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on October 
11, 2000 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 


(Slip Op. 00-165) 


THE UNITED STATES, PLAINTIFF U. JOSEPH ALMANY, D/B/A J.A. IMPORTS, 
Davip JORDAN, INC., AND FAR WEsT INSURANCE COMPANY, DEFENDANTS 


Court No. 96—02—00384 
(Dated December 19, 2000) 


FINAL JUDGMENT 
AGAINST FAR WEST INSURANCE COMPANY 


MuscraVE, Judge: Upon reading and considering the plaintiff’s No- 
vember 2, 2000 Motion For Entry of Judgment against Far West In- 
surance Company for additional custom duties owed plus interest, in 
accordance with the decision in Slip Op. 98-72 (June 3, 1998) finding 
Far West Insurance Company jointly and severally liable therefor it 
is hereby: 

ORDERED that judgment be, and it hereby is, entered in favor of The 
United States of America, against Far West Insurance Company, in 
the amount of $5,016.87, plus interest as provided in 19 U.S.C. § 580 
and 28 U.S.C. § 1961. 
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(Slip Op. 00-166) 


ELKEM METtAts Co., AMERICAN ALLOYS, INC., APPLIED INDUSTRIAL MATERIALS 
Corp., AND CC MeEtats & ALLoys, INC., PLAINTIFFS/PLAINTIFF-INTERVENORS, 
AND GLOBE METALLURGICAL, INC., PLAINTIFF-INTERVENOR VU. UNITED STATES 
OF AMERICA, DEFENDANT, AND FERROATLANTICA DE VENEZUELA, GENERAL 
Morors Corp., ASSOCIACAO BRASILEIRA Dos PRODUCTORES DE FERROLIGAS 
E DE S1uico METALICO, ET AL., AND RONLY Ho.pincs Co., LTD., ET AL., 
DEFENDANT-INTERVENORS 


Consol. Court No. 99—10-00628 


Plaintiff, in action contesting the United States International Trade Commission’s 
(“ITC”) reconsideration and reversal of its final affirmative injury determinations 
in certain antidumping and countervailing duty investigations, moved to disclose 
documents contained in the administrative record and filed under seal by the ITC. 
The United States, on behalf of the ITC, claimed that all undisclosed documents 
were subject to the deliberative process privilege, and that certain of these docu- 
ments were also subject to the attorney work product and attorney-client privi- 
leges. The United States Court of International Trade, after conducting an in 
camera review of the documents in question, held: (1) procedurally, the delibera- 
tive process privilege was properly asserted by the ITC; (2) certain items at issue 
were properly undisclosed and would remain under seal, while other items would 
be disclosed because the deliberative process privilege did not apply to them; and 
(3) those items as to which the attorney work product and attorney-client privi- 
leges had been asserted would remain under seal, as Plaintiff had not challenged 
the ITC’s assertion of these privileges. 

{Plaintiffs motion granted in part and denied in part.] 


(Dated December 20, 2000) 


Baker & Botts (Kirk K. Van Tine); Eckert Seamans Cherin & Mellott (Mary K. 
Austin), for Plaintiff Elkem Metals Company. 

Lyn M. Schlitt, General Counsel, U.S. International Trade Commission; James 
A. Toupin, Assistant General Counsel, U.S. International Trade Commission 
(Michael Haldenstein), for Defendant. 


MEMORANDUM OPINION AND ORDER 


Eaton, Judge: Before the Court is Plaintiff Elkem Metals Company’s 
(“Elkem”) “Motion to Compel Production of Documents” contained in 
the administrative record (“Record”) and filed under seal by the United 
States International Trade Commission (“ITC”) in this consolidated 
action. For the reasons set forth below, Elkem’s motion is granted, in 
part, and denied, in part. 


BACKGROUND 


This action contests the ITC’s reconsideration and reversal of its 
final affirmative injury determinations in countervailing duty inves- 
tigation No. 303-TA-23 (Final), concerning ferrosilicon from Venezu- 
ela, and antidumping investigations Nos. 731-TA-566-570 and 731- 
TA-641 (Final), concerning ferrosilicon from Brazil, China, 
Kazakhstan, Russia, Ukraine, and Venezuela. On December 13, 1999, 
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the ITC filed the Record. The Record is composed of several certified 
lists which catalog the various documents that the ITC reviewed in 
rendering its reconsideration determinations. The current contro- 
versy surrounds the disclosure of items’ contained in several docu- 
ments set forth on Certified List No. 3, specifically, documents num- 
bered 9, 10, 16, 18, 19, and 25.7 (Pl.’s Mem. Supp. Mot. Compel at 8.) 
The ITC filed these documents under seal pursuant to USCIT R. 71(c). 

The United States (“Government”), on behalf of the ITC, asserts as 
the basis for the nondisclosure of these documents the deliberative 
process privilege and, with respect to certain documents, the attor- 
ney work product and attorney-client privileges. The Government 
argues that the deliberative process privilege has been properly as- 
serted (Def.’s Mem. Opp’n to Mot. Compel at 3), and that the docu- 
ments at issue contain “legal and other types of advisory opinions, 
conclusions, considerations, deliberations, advice and recommenda- 
tions prepared by Members of the Commission’s staff, or contain com- 
ments or interlineations reflecting the deliberative process of the in- 
dividual Commissioners.” (Jd. at 9 (citation omitted).) The Govern- 
ment further contends that the allegedly privileged documents were 
prepared in confidence, contain facts that can be obtained elsewhere 
in the Record, were not incorporated into the ITC’s reconsideration 
determinations, and have not been disclosed to persons outside the 
agency. (Jd. at 9-10.) Finally, the Government argues that disclosure 
of the factual information contained in these documents would be 
prejudicial because it would inadvertently expose the Commission- 
ers’ deliberative process. (Jd. at 10.) 

Elkem counters that the Government failed to establish a “legal 
basis for withholding” the documents (Pl’s Mem. Supp. Mot. Compel 
at 8) and that the documents do not qualify for protection under the 
deliberative process privilege because they are procedural and con- 
tain factual material that fails to “implicate the policy-making con- 
cerns that the privilege is intended to protect.” (Pl.’s Reply Mem. 
Supp. Mot. Compel at 2.) Elkem also argues that its need for the 
information contained in the undisclosed documents outweighs the 
ITC’s need for nondisclosure. (Jd. at 11.) Finally, Elkem states that it 
does not challenge the ITC’s assertion of the attorney work product 
and attorney-client privileges. (Jd. at 2.) 


DISCUSSION 


l wv ‘ * o 
* The Court refers to the individual memoranda, vote sheets, drafts, or other papers comprising each docu- 
ment as an “item.” 


? In its Motion to Compel Production of Documents, Elkem also requested the disclosure of document No. 48 
on Certified List No. 2. (Pl.’s Mem. Supp. Mot. Compel at 8.) However, as the ITC subsequently disclosed this 
document, it is no longer at issue. (Pl.’s Notice Receipt Doc. at 1.) 
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I. The Deliberative Process Privilege 


The deliberative process privilege, also referred to as the “execu- 
tive privilege,” protects the “decision making processes of govern- 
ment agencies.” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 
(1975) (quoting Tennessean Newspapers, Inc. v. Fed. Hous. Admin., 
464 F.2d 657, 660 (6th Cir. 1972)); see also USX Corp. v. United States, 
11 CIT 419,420, 664 F. Supp. 519, 521 (1987) (citing United States 
Steel Corp. v. United States, 6 CIT 285,286, 578 F. Supp. 418,419 (1983)). 
The three primary purposes of the privilege are: 


[1] to assure that subordinates within an agency will feel free to 
provide the decisionmaker with their uninhibited opinions and 
recommendations without fear of . . . criticism; [2] to protect against 
premature disclosure of proposed policies before they have been . 
. . adopted; and [3] to protect against confusing the issues and 
misleading the public by dissemination of documents suggesting 
reasons and rationales for a course of action which were not in 
fact the ultimate reasons for the agency’s action. 


Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 866 (D.C. 
Cir. 1980) (citing Jordan v. United States Dep’t of Justice, 591 F.2d 
753, 772-73 (D.C. Cir. 1978)). In the instant case, the Court is pre- 
sented solely with the first of these concerns, i.e., the protection of 
documents reflecting the communications, advisory opinions, drafts, 
recommendations, and deliberations prepared prior to, and in con- 
nection with, the rendering of a final agency decision. See Coastal 
States Gas, 617 F.2d at 866; see also NEC Corp. v. United States Dep’t 
of Commerce, 21 CIT 198, 211, 958 F. Supp. 624, 636 (1997) (citing 
Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 324 (D.D.C. 
1966), aff'd, 384 F.2d 979 (D.C. Cir. 1967)). 

For the deliberative process privilege to apply to a document, the 
court must find that two requirements have been satisfied. The first, 
or procedural, requirement demands that: (1) the privilege be asserted 
by the highest ranking member of the government agency or his or 
her designated subordinate, see Mobil Oil Corp. v. Dep’t of Energy, 520 
F. Supp. 414, 416 (N.D.N.Y. 1981); and (2) such individual submit an 
affidavit sufficiently describing the documents. See Asahi Chem. Indus. 
Co. v. United States, 1 CIT 21, 23 (1980) (citing SCM Corp. v. United 
States, 82 Cust. Ct. 351, 356-57, 473 F. Supp. 791, 796-97 (1979)); see 
also Mobil Oil, 520 F. Supp. at 416 (stating that affidavit must de- 
scribe in detail the information the agency seeks to protect and that 
conclusory descriptions will not suffice). 

The second, or substantive, requirement demands that the docu- 
ments at issue be both “predecisional” and “deliberative.” See Torres 
v. City Univ. of New York, No. 90 Civ. 2278 (CSH), 1992 U.S. Dist. 
LEXIS 18546, at *22—23 (S.D.N.Y. Dec. 3, 1992); see also USX Corp., 
11 CIT at 420, 664 F. Supp. at 522. A document is predecisional if 
generated prior to the adoption of an agency policy and “prepared in 
order to assist an agency decisionmaker in arriving at his decision.” 
Hopkins v. United States Dep’t of Hous. & Urban Dev., 929 F.2d 81, 84 
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(2d Cir. 1991) (quoting Renegotiation Bd. v. Grumman Aircraft Eng’g 
Corp., 421 U.S. 168, 184 (1975)). Any document generated after an 
agency decision, in an attempt to explain that decision, is not pro- 
tected. See Hinsdale v. City of Liberal, No. 96-1249-FGT, 1997 U.S. 
Dist. LEXIS 13779, at *3 (D. Kan. Aug. 27, 1997). A document is delib- 
erative if it “reflects the give-and-take of the consultative process’ by 
revealing the manner in which the agency evaluates possible alterna- 
tive policies or outcomes.” City of Virginia Beach v. United States 
Dep’t of Commerce, 995 F.2d 1247, 1253 (4th Cir. 1993) (quoting Coastal 
States Gas, 617 F.2d at 866). To determine whether this “give-and- 
take” is present, courts examine whether the document is related to 
the “process by which governmental decisions and policies are formu- 
lated,” Hopkins, 929 F.2d at 84 (quoting Sears, 421 U.S. at 150), or 
whether disclosure would impair the “uninhibited and frank internal 
discussion in the formulation of governmental policy and 
decisionmaking.” SCM Corp., 82 Cust. Ct. at 357, 473 F. Supp. at 797. 

The deliberative process privilege thus includes the “work product 
of such decisionmaking processes: . . . memos, expert reports, pre- 
liminary drafts, [and] the oral testimony of the decision makers as to 
the basis for their opinions.” KFC Nat’l Mgmt. Corp. v. NLRB, 497 
F.2d 298, 305 (2d Cir. 1974). Moreover, the privilege extends to the 
deliberative process of agency commissioners. “[T]here is a great need 
to preserve the free flow of ideas between Commissioners. . . . Con- 
gress expressly indicated that intra-agency communications of thoughts 
and opinions are to be protected, and nowhere is that protection more 
needed than between the ultimate decision-makers within an agency.” 
Sterling Drug. Inc. v. FTC, 450 F.2d 698, 708 (D.C. Cir. 1971). Thus, 
courts have consistently observed that “[t]he judiciary, . . . is not au- 
thorized ‘to probe the mental processes’ of an executive or adminis- 
trative officer.” NEC Corp., 21 CIT at 211, 958 F. Supp. at 636 (quoting 
Carl Zeiss Stiftung, 40 F.R.D. at 325). 

The deliberative process privilege is not, however, absolute. Docu- 
ments will not be protected from disclosure if their content reflects 
an attempt by the agency to establish “secret law” or policies that are 
not subject to public scrutiny. See Sears, 421 U.S. at 153; see also 
Sterling Drug, 450 F.2d at 708 (“[Tlo prevent the development of se- 
cret law within the Commission, we must require it to disclose orders 
and interpretations which it actually applies in cases before it.”); USX 
Corp., 11 CIT at 420-21, 664 F. Supp. at 522. Furthermore, a docu- 
ment that is deliberative is not protected “if it is adopted, formally or 
informally, as the agency position on an issue or is used by the agency 
in its dealings with the public.” Arthur Andersen & Co. v. IRS, 679 
F.2d 254, 258 (D.C. Cir. 1982) (quoting Coastal States Gas, 617 F.2d at 
866); see also Sears 421 U.S. at 161; USX Corp., 11 CIT at 421, 664 F. 
Supp. at 522. Finally, even if the privilege is found to apply, a court 
may still order disclosure of the deliberative material if the party 
seeking the information can demonstrate that its need for disclosure 
of such material is greater than the government’s interest in non- 
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disclosure. See Star-Kist Foods, Inc. v. United States, 8 CIT 305, 309, 
600 F. Supp. 212, 217 (1984) (“Once the proponent of privilege has 
complied with the established criteria for asserting privilege, the op- 
posing party must demonstrate clearly and persuasively that the need 
for disclosure outweighs the harm that could result from disclosure.*) 
(citing Melamine Chem., Inc. v. United States, 1 CIT 65, 66 (1980)). 


A. Application of the Deliberative Process Privilege 
to the Documents in Dispute 


The Court has, pursuant to its decision in Elkem Metals Co. v. United 
States, 24 CIT__, Slip Op. 00-41 (April 17, 2000), conducted an in 
camera review of the documents that the ITC claims are privileged. 
The Court finds that the ITC has satisfied the procedural require- 
ment for properly invoking the deliberative process privilege by means 
of the affidavit of Marcia E. Miller, the Vice Chairman?’ of the ITC 
(“Miller Aff.”), which provides, in adequate detail, a description of each 
of the documents tiled under seal. 

The Court turns now to the substantive prong of the deliberative 
process privilege. The Court notes that a determination with regard 
to the deliberative process privilege is complicated somewhat by the 
manner in which the ITC carries out its decision-making functions. 
Some of the ITC’s work is accomplished by the circulation, among its 
Commissioners, of Action Jackets, and the approval or disapproval of 
their contents by means of “sequential notational voting.”* Typically, 
each Action Jacket claimed as privileged in the case at bar contains a 
draft document, some explanatory material, and an Action Jacket 
Approval Record, or vote sheet (“Approval Record”), on which the Com- 
missioners indicate whether they will support or reject adoption of 
the relevant item(s). In some instances, the Approval Records, as 
well as other items contained in the Action Jackets, bear the Com- 
missioners’ notations with respect to desired additions or deletions to 
an item, or the circumstances upon which their approval is condi- 
tioned. Since the items contained in Action Jackets are prepared by 
the ITC staff and circulated within the ITC, and since the Commis- 
sioners’ notations made on the Approval Records constitute commu- 
nications between the Commissioners and the staff, as well as among 
the Commissioners themselves, they constitute the kind of “give-and- 


° A Vice Chairman’s review and subsequent submission of an affidavit asserting the deliberative process 
privilege is sufficient in situations, such as that presented in the case at bar, where the Chairman is unavailable 
See 19 U.S.C. § 1330(c)(4) (1994). 


4 Sequential notational voting is a procedure employed by large multi-member governmental agencies, such 
as the ITC, which conforms with the open meeting requirement of the Sunshine Act, 5 U.S.C. § 552b. See R.R 
Comm'n of Texas v. United States, 765 F.2d 221, 230 (D.C. Cir. 1985). An Action Jacket is a form of sequential 
notational voting. The use of Action Jackets allows the ITC Commissioners to act on agency matters individually, 
instead of deliberating and voting as a group during an open agency session. This manner of voting is consistent 
with the Sunshine Act, even though no formal agency meeting is held. See id. (“The Sunshine Act does not require 
that meetings be held in order to conduct agency business; rather, that statute requires only that, if meetings are 
held, they be open to the public.” (citing Common Cause v. Nuclear Regulatory Comm'n, 674 F.2d 921, 935 n.42 
(D.C. Cir. 1982))); see also Communications Sys., Inc. v. FCC, 595 F.2d 797, 800 (D.C. Cir. 1978) (“It thus clearly 
appears from the legislative history that Congress intended to permit agency members to act on agency business 
that is circulated to them ‘sequentially in writing.”) 





U.S. COURT OF INTERNATIONAL TRADE 133 


take” protected by the deliberative process privilege. See Sterling 
Drug, 450 F.2d at 708; see also City of Virginia Beach, 995 F.2d at 1253; 
Coastal States Gas, 617 F.2d at 866. Moreover, as none of the actions 
contemplated by the circulation of the Action Jackets are final until 
approved at an open meeting, see 19 C.F.R. § 201.34(a)(2) (1999), the 
use of such a procedure does not contribute to the establishment of 
“secret law.” See USX Corp., 11 CIT at 421, 664 F. Supp. at 522. 


1. Document No. 9 


Document No. 9 contains three items. The first item (pages one 
through three) consists of three identical copies of an Approval Record. 
This Approval Record bears the individual votes of the ITC Commis- 
sioners with respect to the reconsideration of the ITC’s injury deter- 
mination regarding ferrosilicon from Brazil. While the ITC claims 
that this Approval Record is protected by the deliberative process 
privilege because it “contains written comments reflecting the delib- 
erative process of the Commission” (Miller Aff. 3), it contains only 
the Commissioners’ votes. This item is not protected by the delibera- 
tive process privilege because it has already been disclosed to Elkem 
(Miller Aff. Attach.), and thus “used by the agency in its dealings with 
the public.” Arthur Andersen, 679 F.2d at 258. Therefore, it shall be 
disclosed. 

The ITC’s claim of privilege with respect to the remaining two items 
(page four and pages five through thirteen, respectively) will be ad- 
dressed in Section II, infra. 


2. Document No. 10 


Document No. 10 contains four items. The ITC has not claimed 
that the first and second items are privileged and they have been 
disclosed. (Miller Aff. J 3.) The ITC’s claim of privilege with respect to 
the third item (pages fourteen through nineteen) will be addressed in 
Section II, infra. 

The fourth item (pages twenty through twenty-three) is a draft de- 
termination prepared by the ITC Secretary relating to a request for 
institution of an investigation. This item is protected by the delibera- 
tive process privilege because drafts of final agency decisions submit- 
ted by a subordinate to a multi-member agency are both predecisional 
and deliberative in nature. Moreover, neither this draft nor signifi- 
cant portions thereof were adopted by the agency. Thus, this item 
remains protected by the deliberative process privilege and shall not 
be disclosed. 


* The Court has numbered the pages of each document in the order in which they were submitted by the ITC 
for in camera review. Thus, the Court refers to the first page of document No. 9 as “page one,” and the last page 
of document No. 25 as “page 225.” 
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3. Document No. 16 


Document No. 16 contains nine items concerning ITC decisions 
that were published in the Federal Register. The first item (page 
twenty-four) is an Approval Record bearing the votes and written com- 
ments of several ITC Commissioners in response to two proposed 
draft decisions. The comments on this Approval Record reveal the 
grounds upon which the Commissioners conditioned their votes. Thus, 
since these comments are both predecisional, because they were made 
before adoption of the item, and deliberative, because they reflect the 
give-and-take of the decision-making process, they are protected by 
the deliberative process privilege. A redacted version of this item, 
bearing only the Commissioners’ votes, has been disclosed to Elkem. 
(Miller Aff. Attach.) As the redacted version of this item has been 
“used by the agency in its dealings with the public,” Arthur Andersen, 
679 F.2d at 258, it is not protected by the deliberative process privi- 
lege. Therefore, this item, in its redacted form, shall be disclosed. 

The second item (pages twenty-five through twenty-eight) is a draft 
of a dismissal of a request for a section 751 (b) review investigation. 
This item contains numerous handwritten edits. The final version of 
this item was published in the Federal Register. See Silicon Metal 
From Argentina, Brazil, and China; Dismissal of Request for Institu- 
tion of Section 751 (b) Review Investigation, 63 Fed. Reg. 52,289 (Sep- 
tember 30, 1998). Because this item contains edits, some of which do 
not appear in the final version of the ITC’s decision, its disclosure 
could expose the give-and-take of the ITC’s decision-making process. 
Therefore, this item remains subject to the privilege and shall not be 
disclosed. 

The third item (pages twenty-nine through thirty-one) is a draft of 
the ITC’s issuance of a schedule for the conduct of its changed cir- 
cumstances reviews. The final version of this draft was also published 
in the Federal Register. See Ferrosilicon From Brazil, China, 
Kazakhstan, Russia, Ukraine, and Venezuela, 63 Fed. Reg. 52,288 (Sep- 
tember 30, 1998). The differences between the draft and the final 
published version pertain to filing and scheduling dates. As these dif- 
ferences do not reflect the give-and-take of the ITC’s decision-making 
process, the deliberative process privilege does not apply to this item. 
Furthermore, the ITC has waived any right to assert the privilege as 
to the significant portions of this item that have been published in 
the Federal Register. Accordingly, this item shall be disclosed. 

The fourth item (page thirty-two) is a draft of a proposed work sched- 
ule. This item, which contains handwritten edits, identifies various 
advisors to the ITC and sets subsequent briefing, hearing, filing, and 
publication dates. It shall be disclosed for two reasons. First, several 
of the dates on the work schedule, including the handwritten edits, 
were incorporated into the final published schedule, see Ferrosilicon 
From Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, 63 
Fed. Reg. at 52,288, thus waiving the privilege through public disclo- 
sure. Second, no part of this item is truly deliberative. In other words, 
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the disclosure of this item would not reveal ITC deliberations “in 
such a way as to discourage candid discussion within the agency and 
thereby undermine the agency’s ability to perform its functions.” 
Maricopa Audubon Soc’y v. United States Forest Serv., 108 F.3d 1089, 
1093 (9th Cir. 1997) (quoting Assembly of California v. United States 
Dep’t of Commerce, 968 F.2d 916,920 (9th Cir. 1992)). Therefore, this 
item shall be disclosed. 

The fifth item (page thirty-three) is a memorandum containing the 
recommendation and comments of the ITC’s Director of the Office of 
Investigations regarding an accompanying proposed draft of a Fed- 
eral Register notice and a proposed work schedule. This item is privi- 
leged because it contains the unpublished recommendations of an 
ITC subordinate which pertain to an eventual ITC determination, 
and thus shall not be disclosed. 

The disclosure of the sixth item (pages thirty-four through thirty- 
seven) will be discussed in Section II, infra. 

The seventh item (pages thirty-eight through forty-one) is a pro- 
posed draft of the ITC’s dismissal of a request for institution of a 
section 75 1 (b) investigation. Large portions of this draft were incor- 
porated into a final decision which was published in the Federal Reg- 
ister, See Silicon Metal From Argentina, Brazil, and China; Dismissal 
of Request for Institution of a Section 751(b) Review Investigation, 63 
Fed. Reg. at 52,289. The only significant difference between the draft 
and the final version is the exclusion in the published decision of the 
“Validity of data” paragraph contained in the draft. As this paragraph 
constitutes predecisional draft material that was not incorporated into 
the final decision, it is covered by the privilege. However, the re- 
maining portions of this draft shall be disclosed since they were adopted 
by the ITC in its final determination. 

The eighth item (pages forty-two through forty-four) is another copy 
of the draft schedule identified as item three (pages twenty-nine 
through thirty-one). Thus, for the reasons previously stated, this item 
is not protected by the deliberative process privilege and shall be 
disclosed. 

The ninth and final item in document No. 16 (page forty-five) is 
another proposed work schedule. This item incorporates the edits 
made to the proposed work schedule identified as item four (page 
thirty-two), and shall be disclosed for the same reasons. First, the 
privilege has been waived because the briefing, hearing, and deadline 
dates which appear on this item were incorporated into the ITC’s 
final published schedule, see Ferrosilicon From Brazil, China, 
Kazakhstan, Russia, Ukraine, and Venezuela, 63 Fed. Reg. at 52,288, 
and have, in fact, been disclosed by virtue of their having occurred. 
Second, this item is primarily composed of scheduling information 
whose disclosure would not expose the ITC’s deliberative process or 
discourage candid discussions within the agency. Therefore, this item 
shall be disclosed. 
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4. Document No. 18 


The first item in document No. 18 (page forty-six) is an Approval 
Record bearing the votes and written comments of the ITC Commis- 
sioners in response to a set of draft questionnaires. As previously 
discussed, the Commissioners’ predecisional comments on an Approval 
Record are protected by the deliberative process privilege. A redacted 
version of this item, bearing only the Commissioners’ votes, has been 
disclosed to Elkem. (Miller Aff. Attach.) The redacted version of this 
item is not, therefore, protected by the deliberative process privilege. 
Thus, this item, in its redacted form, shall be disclosed. 

The second item (page forty-seven) is a memorandum from one ITC 
Commissioner to the others regarding the above-mentioned ques- 
tionnaires. This item is protected by the privilege because it is both 
predecisional and deliberative, and shall not be disclosed. 

The third item (pages forty-eight through fifty) consists of a memo- 
randum and two accompanying copies of a proposed draft question 
prepared by the Director of the Office of Investigations for review by 
the ITC. The copies of the draft question bear the handwritten notes 
and comments of one of the Commissioners. This item is protected by 
the deliberative process privilege because the memorandum contains 
predecisional advisory material submitted to the ITC by a subordi- 
nate and because the draft question contains the predecisional com- 
ments of a Commissioner. Therefore, this item shall not be disclosed. 

The fourth item (page fifty-one) is a memorandum containing the 
recommendation and comments of the Director of the Office of Inves- 
tigations. As the memorandum contains predecisional advisory mate- 
rial submitted to the ITC by a subordinate, it is protected by the 
privilege and shall not be disclosed. 

The fifth (pages 52-104), sixth (pages 105-43), seventh (pages 144— 
81), and eighth (pages 182-214) items are, respectively, proposed draft 
questionnaires for U.S. producers, U.S. importers, U.S. purchasers, 
and foreign producers of ferrosilicon. These draft questionnaires con- 
tain handwritten edits. As these edits are predecisional and could 
reveal the decision-making process of the ITC, they are protected by 
the privilege. Therefore, these items shall not be disclosed. 


5. Document No. 19 


Document No. 19 is composed of five items that relate to a revised 
work schedule. The final version of this revised work schedule was 
published in the Federal Register. See Ferrosilicon From Brazil, China, 
Kazakhstan, Russia, Ukraine, and Venezuela, 63 Fed. Reg. 67,917 (De- 
cember 9, 1998). 

The first item (page 215) is an Approval Record bearing the votes 
and comments of the ITC Commissioners. As previously discussed, 
the predecisional deliberative comments of individual Commission- 
ers are protected from disclosure. A redacted version of this Approval 
Record, bearing only the Commissioners’ votes, has been disclosed to 
Elkem. (Miller Aff. Attach.) The redacted version of this item is not, 
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therefore, protected by the deliberative process privilege. Thus, this 
item, in its redacted form, shall be disclosed. 

The second item (page 216) is a draft of the revised work schedule. 
This item is an internal communication generated by an ITC subordi- 
nate to assist the Commissioners in drafting the revised investiga- 
tion schedule that was eventually published in the Federal Register. 
This draft does not contain any substantive advisory material, but 
simply lists various proposed filing and scheduling dates. Because 
this item concerns scheduling information that does not pertain to 
the substantive issues in this case, its disclosure will not threaten 
the candid nature of future ITC deliberations. Consequently, this item 
is not protected by the deliberative process privilege and shall be 
disclosed. 

The third item (page 217) is a memorandum containing the recom- 
mendation and comments of the Director of the Office of Investiga- 
tions relating to the draft work schedule and Federal Register notice. 
As this item contains predecisional advisory material, it is protected 
by the privilege and shall not be disclosed. 

The fourth item (page 218) is another draft notice of the revised 
work schedule that was subsequently published in the Federal Regis- 
ter. The differences between this draft and the final version are lim- 
ited to scheduling dates and the order in which such dates are pre- 
sented in the second paragraph of the section entitled “Supplemen- 
tary Information.” As these differences pertain to non-substantive 
information, and because the majority of the information contained 
in this item was incorporated into the published work schedule, the 
deliberative process privilege does not apply. Therefore, this item shall 
be disclosed. 

The fifth item (page 219) is another draft of the revised work sched- 
ule. This item simply lists scheduling dates. Therefore, because this 
item does not contain any substantive advisory material which would 
expose the ITC’s decision-making process, it is not protected by the 
deliberative process privilege and shall be disclosed. 


6. Document No. 25 


The items contained in document No. 25 pertain to the drafting of 
the notice of the ITC’s determinations on reconsideration, See 
Ferrosilicon From Brazil, China, Kazakhstan, Russia, Ukraine, and 
Venezuela, 64 Fed. Reg. 47,865 (September 1, 1999). 

The first item (page 220) is an Approval Record bearing the votes 
and comments of the ITC Commissioners. As previously discussed, 
the predecisional comments of individual Commissioners are protected 
from disclosure by the deliberative process privilege. A redacted ver- 
sion of this item, bearing only the Commissioners’ votes, has been 
disclosed to Elkem. (Miller Aff. Attach.) This item, in its redacted 
form, is not, therefore, protected by the deliberative process privi- 
lege and shall be disclosed. 

The second item (page 221) is a page from a draft of the ITC’s notice 
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of its final determinations on reconsideration. This draft contains a 
handwritten edit pertaining to the views of one of the Commission- 
ers. As disclosure of this item would expose the give-and-take of the 
decision-making process, it is protected by the privilege and shall not 
be disclosed. 

The third item (page 222) is a copy of the Approval Record identified 
as item one (page 220). However, this copy was made before circula- 
tion of the Approval Record among the entire ITC panel and thus 
bears only the vote and comments of the ITC Chairman. As previ- 
ously discussed, a Commissioner’s predecisional comments on an 
Approval Record are protected by the deliberative process privilege. 
Furthermore, as noted, a redacted version of item one has been dis- 
closed to Elkem. Therefore, item three shall be redacted in conform- 
ance with the previously disclosed redacted version of item one, and 
shall, in its redacted form, be disclosed. 

The fourth item (page 223) is a memorandum containing the rec- 
ommendation and comments of the Director of the Office of Investi- 
gations in connection with the draft determinations. This item con- 
tains predecisional advisory material and is protected by the privi- 
lege. Therefore, it shall not be disclosed. 

The fifth item (pages 22-25) is another portion of the draft of the 
ITC’s notice of its final determinations on reconsideration. This item 
shall be disclosed since its entire content was published in the Fed- 
eral Register. 


B. Plaintiffs Need for Disclosure of Privileged Documents 


Elkem has not advanced a convincing argument in support of its 
stated need for any of the privileged documents. To overcome a valid 
assertion of the deliberative process privilege, a proponent must dem- 
onstrate “clearly and persuasively” that its need for the information 
outweighs the competing need of the government with respect to 
non-disclosure. See Star-Kist Foods, 8 CIT at 309, 600 F. Supp. at 217. 
Courts weigh several factors in determining whether a proponent of 
disclosure has demonstrated a clear and persuasive need for privi- 
leged documents. These factors include: “(i) the relevance of the evi- 
dence sought to be protected; (ii) the availability of other evidence; 
(iii) the ‘seriousness’ of the litigation and the issues involved; (iv) the 
role of the government in the litigation; and (v) the possibility of fu- 
ture timidity by government employees who will be forced to recog- 
nize that their secrets are violable.” Torres, 1992 U.S. Dist. LEXIS 
18546, at *23 (citing In re Franklin Nat'l Bank Secs. Litig., 478 F. 
Supp. 577, 583 (E.D.N.Y. 1979) (internal citations omitted)). 

Here, Elkem has not tipped the balance in its favor. Elkem’s sole 
argument for disclosure is that the ITC’s need for confidentiality is 
diminished by the fact that it wrote an “after the fact decision” that 
violates the “integrity of the decision-making process.” (Pl.’s Reply 
Mem. Supp. Mot. Compel at 12.) This argument does not address 
Elkem’s individual need for disclosure, but rather attacks the basis of 
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the ITC’s negative injury determinations on reconsideration. Elkem’s 
allegations concerning the integrity of the ITC’s determinations are 
not relevant to the question of whether its own need for disclosure of 
the privileged documents outweighs the competing need of the ITC 
with respect to non-disclosure. Because Elkem’s allegations do not 
implicate any of the above-mentioned factors, the Court concludes 
that Elkem has not persuasively demonstrated a need for disclosure 
of the privileged documents. Consequently, the documents found by 
the Court herein to be covered by the deliberative process privilege 
remain protected and shall not be disclosed. 


II. The Attorney Work Product and Attorney-Client Privileges 


The ITC has, for the remaining items at issue, invoked the attor- 
ney work product and attorney-client privileges in addition to the 
deliberative process privilege. Specifically, the ITC claims that the 
attorney work product and attorney-client privileges apply to: (1) the 
second and third items in document No. 9 (page four and pages five 
through thirteen, respectively), which consist of a recommendation 
of the ITC’s General Counsel concerning the institution of reconsid- 
eration proceedings and an attached memorandum; (2) the third item 
in document No. 10 (pages fourteen through nineteen), consisting of 
a memorandum and draft notice prepared by the Director of the Of- 
fice of Investigations; and (3) the sixth item in document No. 16 (pages 
thirty-four through thirty-seven), consisting of a memorandum from 
the Director of the Office of Investigations. 

As previously noted, Elkem does not challenge the ITC’s assertion 
of the attorney work product and attorney-client privileges as to the 
above-mentioned items. Therefore, they shall not be disclosed. 


CONCLUSION 

For all of the foregoing reasons, it is hereby 

ORDERED that the “Validity of data” paragraph (at page forty-one) 
shall be redacted from item 7 (pages thirty-eight through forty-one) 
in document No. 16 on Certified List No. 3; and it is further 

ORDERED that the following items in the following documents on Cer- 
tified List No. 3 shall be redacted in conformance with the attach- 
ments to the Miller Affidavit: item 1 (page twenty-four) in document 
No. 16; item 1 (page forty-six) in document No. 18; item 1 (page 215) 
in document No. 19; and item 1 (page 220) in document No. 25; and it 
is further 

ORDERED that item 3 (page 222) in document No. 25 on Certified List 
No. 3 shall be redacted in conformance with the redacted version of 
item 1 in document No. 25 on Certified List No. 3, which is set forth 
as an attachment to the Miller Affidavit; and it is further 

ORDERED that the following items, or redacted versions thereof, in 
the following documents on Certified List No. 3 are not privileged 
and shall be disclosed to Plaintiff Elkem: 
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(a) item 1 (pages one through three) in document No. 9; items 3 
(pages twenty-nine through thirty-one), 4 (page thirty-two), 8 
(pages forty-two through forty-four), and 9 (page forty-five) in 
document No. 16; items 2 (page 216), 4 (page 218), and 5 (page 
219) in document No. 19; and item 5 (pages 224—25) in docu- 
ment No. 25; and 

(b) the redacted versions of: items 1 and 7 in document No. 16; 
item 1 in document No. 18; item 1 in document No. 19; and 
items 1 and 3 in document No. 25; and it is further 


ORDERED that the following items, or redacted portions thereof, in 
the following documents on Certified List No. 3 are covered by the 
deliberative process privilege and shall remain under seal and shall 
not be disclosed to Plaintiff Elkem: 

(a) item 4 (pages twenty through twenty-three) in document No. 
10; items 2 (pages twenty-five through twenty-eight) and 5 
(page thirty-three) in document No. 16; items 2 (page forty- 
seven), 3 (pages forty-eight through fifty), 4 (page fifty-one), 5 
(pages 52-104), 6 (pages 105-43) 7 (pages 144-81), and 8 (pages 
182-214) in document No. 18; item 3 (page 217) in document 
No. 19; and items 2 (page 221) and 4 (page 223) in document 
No. 25; and 

(b) the redacted portions of: items 1 and 7 in document No. 16; 
item 1 in document No. 18; item 1 in document No. 19; and 
items 1 and 3 in document No. 25; and it is further 


ORDERED that the following items in the following documents on Cer- 
tified List No. 3, as to which the ITC’s assertion of the attorney work 
product and attorney-client privileges is unchallenged, shall remain 
under seal and shall not be disclosed to Plaintiff Elkem: items 2 (page 
four) and 3 (pages five through thirteen) in document No. 9; item 3 
(pages fourteen through nineteen) in document No. 10; and item 6 
(pages thirty-four through thirty-seven) in document No. 16. 


(Slip Op. 00-167) 
GLAXO WELLCOME INC., PLAINTIFF UV. UNITED STATES, DEFENDANT 


Court No. 96—07—01792 


[Plaintiff’s motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted.] 


(Dated December 21, 2000) 


Kaye, Scholer, Fierman, Hays & Handler, LLP (Michael P. House, R. Will Planert 
and Margaret E. Scicluna, Esqs.), for plaintiff. 
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David W. Ogden, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
Division, U.S. Department of Justice (Barbara S. Williams, Esq.); Yelena Slepak, 
Assistant Chief Counsel, International Trade Litigation, United States Customs 
Service, of counsel, for defendant. 


OPINION AND ORDER 


INTRODUCTION 


Watson, Senior Judge: Plaintiff, Glaxo Wellcome Inc. (“Glaxo”), a 
leading research-based pharmaceutical company and importer of phar- 
maceutical products from the United Kingdom, challenges the as- 
sessment of duty upon liquidation of its three entries by the United 
States Customs Service (“Customs”) under subheading 3004.90.60 of 
the Harmonized Tariff Schedule of the United States (“HTSUS”) at 
the rate of 6.3 percent ad valorem. The latter rate was in effect on 
December 28, 1994 when plaintiff entered its merchandise for imme- 
diate transportation (“I.T.”) at the Port of Norfolk, Virginia to the 
Port of Durham, North Carolina. 

Plaintiff claims that its entries should have been liquidated by Cus- 
toms duty-free under subheading 3004.90.90, HTSUS, a reduced duty 
rate and new HTSUS subheading that was put into effect with re- 
spect to the subject merchandise entered for consumption or with- 
drawn from warehouse for consumption on and after January 1, 1995 
pursuant to Presidential Proclamation 6763 (“Proclamation”). Glaxo’s 
pharmaceuticals were entered for consumption on January 3, 1995 at 
the destination Port of Durham, North Carolina. Thus, after plaintiff’s 
merchandise was entered for I.T. at Norfolk on December 28, 1994, 
the Proclamation became “effective with respect to goods entered or 
withdrawn from warehouse for consumption on and after January 1, 
1995,” and reduced the duty rate to zero percent on plaintiff’s phar- 
maceuticals (hereinafter referred to as the Proclamation’s “effective 
date provision”). 60 Fed. Reg. at 1009. 

The gravamen of plaintiff’s complaint is that notwithstanding that 
its merchandise had been entered for immediate transportation on 
December 28, 1994, since the subject merchandise was entered for 
consumption on January 3, 1995, the merchandise qualified for the 
duty-free (zero) rate of duty then in effect under subheading 3004.90.90, 
pursuant to Proclamation 6763. 

The dispute in this case is the applicable subheading under the 
HTSUS and the rate of duty for plaintiffs goods, and therefore, this 
action is before the court pursuant to its jurisdiction under 19 U.S.C. 
§ 1581(a). Before the court are the parties’ cross-motions for sum- 
mary judgment pursuant to USCIT Rule 56. The court finds there is 
no genuine issue of material fact and this case may be resolved by 


summary judgment. USCIT R. 56(d); Anderson v. Liberty Lobby. Inc., 
477 U.S. 242,247 (1986). 
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STATUTE INVOLVED 


The statutory provision the Government claims is determinative of 
the applicable rate of duty on plaintiff’s 1994 entries for immediate 
transportation, 19 U.S.C. § 1315(a)(2), reads: 


§ 1315. Effective date of rates of duty 


(a) Articles entered or withdrawn from warehouse for 
consumption 


Except as otherwise specially provided for, the rate or rates of 
duty imposed by or pursuant to this chapter or any other law on 
any article entered for consumption or withdrawn from ware- 
house for consumption shall be the rate or rates in effect when 
the documents comprising the entry for consumption or with- 
drawal from warehouse for consumption and any estimated or 
liquidated duties then required to be paid have been deposited 
with the Customs Service * * * , except that 


* * * * 


(2) any article which is not subject to a quantitative or tariff 
rate quota and which is covered by an entry for immediate trans- 
portation made at the port of original importation under sec- 
tion 1552 of this title, if entered for consumption at the port 
designated by the consignee, or his agent, in such transporta- 
tion entry without having been taken into the custody of the 
appropriate customs officer under section 1490 of this title, shall 


be subject to the rate or rates in effect when the transportation 

entry was accepted at the port of original importation; * * * 
See also: 19 C.F.R. §§ 141.69, 152.17 (changes in duty rates by Presi- 
dential Proclamations are subject to the provisions of § 141.69, in- 
cluding the exception under subsection (b) for I.T. entries). 


THE RECORD 


The evidentiary record before the court on the cross-motions com- 
prises of a stipulation of facts, copies of Customs’ administrative mes- 
sages in dispute, Customs’ ruling letters, an affidavit of a Customs 
official submitted by defendant, and other documentary evidence. 
Plaintiff takes exception to the affidavit submitted by defendant. 

The following comments are intended to obviate most of plaintiff’s 
objections to defendant’s affidavit, which are without merit. 

While motions for summary judgment may be submitted for deci- 
sion solely on stipulated facts, the stipulated facts before the court do 
not provide that the action is submitted solely on the stipulated facts. 
Accordingly, defendant was entitled to, and did, submit an affidavit, 


which is explicitly permissible in summary judgment practice under 
USCIT Rule 56. 
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If a party submits an affidavit in support of or in opposition to a 
motion for summary judgment, the form of the affidavit must comply 
with Rule 56(e), which includes the requirement that it be made on 
personal knowledge, shall set forth facts that would be admissible in 
evidence, and shall show affirmatively that the affiant is competent 
to testify as to the matters stated therein. Jd. If the foregoing re- 
quirements are met, an affidavit is an acceptable form of evidence 
under Rule 56(e), and the credibility of the affiant or veracity of the 
averments are not issues that may be resolved on summary judg- 
ment. However, the facts averred in an affidavit may be disputed by 
an opposing affidavit, a deposition, or answers to interrogatories, Rule 
56(e), in which event, the case must proceed to trial to resolve genu- 
ine issues of material fact. Finally, Rule 56 does not require that a 
party give prior notice to the other party that an affidavit will be 
submitted in support of or in opposition to a motion for summary 
judgment. 

The court turns to plaintiff’s substantive objections to the content 
of the affidavit. Defendant’s affiant is Ms. Vera Adams, the Director of 
the Commercial Processing Division, Office of Trade Programs (for- 
merly called the Office of Trade Operations), a position she had held 
since approximately June 1998. Prior to this position, Adams was a 
former Import Specialist in St. Louis, Missouri and New Orleans, 
LA., and a supervisor of the entry divisions in Memphis, TN and New 
Orleans, LA. 

Ms. Adams avers she has been with Customs for some 11 years, has 
been involved in entry procedures and other matters, and that she is 
familiar with the administrative messages at issue, which are official 
Customs Service documents that in 1994-95 were issued by the Of- 
fice of Trade Operations, the same office where she is currently em- 
ployed. Plaintiff has interposed no objection to the administrative 
messages as part of the record before the court. 

In her affidavit, Adams testifies concerning entry procedures, such 
as immediate delivery, immediate transportation, warehouse entries, 
and other entry procedures that are adequately described by statutes 
(see 19 U.S.C. §§ 1315(a), 1448(b), 1484(a), 1551, 1552, and 1505(a)), by 
Customs Regulations (see 19 C.F.R. §§ 141.21(a) through (f), 141.68, 
141.69, 142.21, and 142.22(b)), and also by publications in the public 
domain. Notwithstanding Ms. Adams long experience and competence 
with respect to the administrative aspects of entry procedures, to the 
extent that Ms. Adams testimony provides her own legal interpreta- 
tions of the various statutes and regulations covering entry proce- 
dures, they are not proper factual averments. With respect to Adams’ 
characterizations of Customs’ administrative messages at issue, their 
effect and clarity (or lack thereof) speak for themselves. Finally, there 
is no contention that the affidavit is inconsistent with any stipulated 
facts, and the court agrees with plaintiff that [t]here are no genuine 
issues of material fact at issue in this case.” Pltf’s Br. in Opposition at 
i. 
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UNDISPUTED FAcTs 

On December 8, 1994, Congress passed the Uruguay Round Agree- 
ments Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) (“URAA”), to 
implement the trade agreements reached in the multilateral trade 
negotiations. Among other tariff modifications, the URAA reduced or 
eliminated customs duties on various products, including the elimi- 
nation of duties on plaintiff’s pharmaceutical products. The URAA 
authorized the President to proclaim changes in the HTSUS in con- 
formity with the trade agreements and the Act. URAA, § 111, 19 
U.S.C. §§ 2902, 3521 (1996). 

On December 19, 1994, Glaxo’s exporter in the United Kingdom 
shipped pharmaceutical products to the United States classifiable, at 
that point in time, under subheading 3004.90.60, HTSUS, and duti- 
able at the rate of 6.3 percent ad valorem. 

On December 23, 1994, President William J. Clinton signed Presi- 
dential Proclamation 6763 to implement the Uruguay Round Agree- 
ments Act and trade agreements resulting from the multilateral trade 
negotiations. 60 Fed. Reg. 1007 (1995). The Proclamation provided, 
inter alia, that the duty rate on pharmaceutical goods previously clas- 
sified under HTSUS under subheadings 3004.90.30 and 3004.90.60 
would be classified under a new HTSUS subheading 3004.90.90 and 
would be subject to a zero percent rate of duty (duty-free). Annex, at 
Section A, Item 156(a), 60 Fed. Reg. at 1207 (1995). The Proclamation 
further stated that the Section A modifications, such as that estab- 
lishing the new subheading 3004.90.90, “shall be effective with re- 
spect to goods entered, or withdrawn from warehouse, for consump- 
tion, on and after January 1, 1995.” 60 Fed. Reg. at 1013 . The new 
subheading 3004.90.90, HTSUS, created no substantive modification 
of the tariff classifications under the former subheading numbers 
3004.90.30 and 3004.90.60, but simply modified the duty rate pro- 
vided for the products classifiable under the applicable former sub- 
headings. Significantly, the Proclamation’s provisions affecting the 
duty rate for the subject pharmaceuticals make no reference whatever 
to the applicable rate of duty for merchandise entered for immediate 
transportation prior to January 1, 1995 (or thereafter), or purport to 
supercede the statutory applicable rate exception for I.T. entries under 
$ 1315 (a)(2).' 

On December 28, 1994, Glaxo’s merchandise arrived in the United 
States, initially at the Port of Norfolk, Virginia (the “port of original 


1 Thus, the Proclamation, Annex A, essentially performed two functions: First, it created a new subheading, 
3004.90.90, HTSUS, to encompass the merchandise previously classifiable under subheadings 3004.90.60 and 
3004.90.30, which reduced the duty rate on the pharmaceuticals to zero. Second, modifications to the HTSUS 
would be “effective with respect to goods entered or withdrawn from warehouse for consumption, on and after 
January 1, 1995.” 60 Fed. Reg. at 1009. Neither the creation of the new subheading nor the duty rate reduction for 
consumption entries made on and after January 1, 1995 (nor the combination of those changes) specially provide 
for the rate of duty applicable to the 1994 I.T. entries. 
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importation”), and thereupon, plaintiff’s customhouse broker, the Fritz 
Companies (“Fritz”), made the three entries for “immediate transpor- 
tation” to the Port of Durham, North Carolina, where subsequently 
the merchandise was entered for consumption on January 3, 1995. At 
all times relevant to this case, Fritz was a participator in the Auto- 
mated Broker Interface (“ABI”). 

Again, at the time Glaxo’s merchandise was entered for immediate 
transportation at Norfolk, it was dutiable at the rate of 6.3 percent ad 
valorem pursuant to subheading 3004.90.60, HTSUS. At the time the 
merchandise was entered for consumption at Durham, on January 3, 
1995, the Proclamation had reduced the duty-rate to zero on the sub- 
ject merchandise and created a new subheading for the merchandise, 
subheading 3004.90.90. 

Commencing on December 15, 1994, and ending on January 4, 1995, 
due to the tariff modifications under the Proclamation, Customs is- 
sued a series of administrative messages to ABI brokers and other 
members of the importing community alerting the concerned per- 
sons of year-end entry problems and procedures related to the filing 
of immediate delivery (“I.D.”) entries and the duty rate changes effec- 
tive on January 1, 1995 under the Proclamation. The messages were 
intended primarily to remind ABI brokers that Customs had autho- 
rized special procedures to address certain immediate delivery entry- 
related problems so that I.D. filers could take advantage of the re- 
duced Uruguay Round duty rate reductions that would take effect on 
January 1, 1995. Further, a message dated January 4, 1995 specifi- 
cally addressed I.T. entries, as discussed infra. 

Customs’ administrative message 94-1261 of December 15, 1994, 
provided “helpful hints or reminders that may be useful at this time 
of the year,” pointing out to ABI participants of the “date problems” 
incident to year-end transactions, including the ACS (Automated Com- 
mercial System) “date hierarchy” for duty computation and fees, and 
the message specifically pointed out that the hierarchy “begins with 
the I.T. date.” (emphasis added). 

Administrative message 94-1271 of December 16, 1994, alerted ABI 
brokers as to Customs’ “blanket authorization for the release of mer- 
chandise under the immediate delivery (ID) procedures in accordance 
with 19 CFR 142.21(g) (see 19 U.S.C. § 1448(b)) for those filers that 
want to take advantage of reduced tariff rates * * * at the end of the 
calendar year.” The message goes on to instruct how importers could 
mark the CF 3461 entry documentation to reflect a change to I.D. 
procedures, and hence, a change in entry date from the date of imme- 
diate release to the date of filing the entry summary, which “will 
allow filers to elect a date of entry in order to take advantage of [the 
1995] tariff changes or special programs.” 

Customs message 94-1316 of December 22, 1994, also pointed up 
that importers may choose to obtain release under “entry” or “imme- 
diate deliver” [sic] procedures (but not for quota-class merchandise) 
“in order to elect a date of entry which will be most beneficial to 
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them” in light of the 1995 duty rate changes. Significantly, too, the 
message emphasized that applicable rates of duty would be deter- 
mined in accordance with 19 C.F.R. § 141.69, which should have alerted 
I.T. filers to the exception in paragraph (b) for immediate transporta- 
tion entries. 

Thereafter, on December 29, 1994, Customs issued administrative 
message 94-1380 to all ABI brokers acknowledging that “instructions 
issued allowing the filing of immediate delivery’s (I.D.) for most im- 
portations were not generally understood.” Customs further acknowl- 
edged that the confusion “resulted in shipments entitled to I.D. privi- 
lege being tiled under normal entry procedures,” and that “many elec- 
tronically filed entries were processed by the system as ‘entries’, not 
I.D.’s.” Continuing, the messages states: “Therefore, to ensure equi- 
table and uniform treatment for all filers, the use of the 1995 entry 
summary date as the entry date for those shipments released on or 
after December 16, 1995 [sic], until December 31, 1994, will be al- 
lowed. This will apply exclusively to those shipments that are entitled 
to the immediate delivery procedure.” (Emphasis added.) 

Up to January 28, 1994, the messages provided no reminders or 
instructions to I.T. filers. As previously noted, the subject merchan- 
dise was entered for immediate transportation on December 28, 1994, 
and then entered for consumption on January 3, 1995, whereupon 
the merchandise was released to the importer. 

Finally, on January 4, 1995, Customs issued an unnumbered ad- 
ministrative message which, inter alia, advised all ABI brokers that 
in the case of a direct arrival shipment (for which the effective date 
for determining the applicable rate of duty is the date of entry (usu- 
ally the date of release)), Customs Headquarters had granted retroac- 
tive (from December 16, 1994 through December 31, 1994) “blanket 
I.D. privileges” to all non-quota shipments. That privilege, granted 
for the direct arrival shipments had the effect of permitting release of 
the merchandise under a CF 3461 entry, but payment of duty at the 
rate in effect at the time of entry summary (within 10 working days 
after release). The message explains that the blanket I.D. privileges 
were made retroactive “because so many filers did not understand 
the proper procedures for designating a CF 3461 as an immediate 
delivery document;” and that the direct arrivals released from De- 
cember 16th through December 31st could use the 1995 duty rates. 

The January 4, 1995 message goes on to remind L.T. filers that “the 
IT date determines the rate of duty on any entry that is entered on an 
IT,” and admonished import specialists they “should be especially mind- 
ful of this when reviewing entries because many filers do not under- 
stand this point and think they should use the 1995 rates when in fact 
the 1994 rates apply to 1994 ITS, even if the merchandise was en- 
tered for consumption in 1995.” The message then points out that 
[t]he only exception for IT shipments is warehouse withdrawals. The 
effective duty rate on a warehouse withdrawal is the rate in effect on 
the date of withdrawal.” 
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The message also states that many L.T. filers had asked to retroac- 
tively change consumption entries to warehouse entries, and that 
such change would be allowed “only if the merchandise is still in the 
carrier’s possession.” There is no evidence that following the I.T. en- 
tries at Norfolk, Fritz had ever sought to utilize the warehouse entry 
procedure, or asked to retroactively change the consumption entries 
to warehouse entries. Thus, in essence, the January 4, 1995 message 
reminded importers who had made I.T. entries in 1994 and whose 
merchandise was still in the possession of the carrier to enter their 
merchandise for warehouse (rather than for consumption), and then 
make withdrawals from warehouse in 1995 to obtain the 1995 duty 
rates. Plaintiff entered its merchandise for consumption on January 
3, 1995 rather than for warehouse. 

On April 21, 1995, the subject entries were liquidated by Customs 
at a duty rate of 6.3 percent ad valorem pursuant to subheading 
3004.90.60, HTSUS, the subheading and rate of duty in effect for the 
merchandise on December 28, 1994 when the goods initially arrived 
at the port of original importation — Norfolk — and were entered for 
immediate transportation to Durham, North Carolina. Following ad- 
ministrative protest procedures contesting the assessment of duties, 
administrative review,” and denial of the protest, plaintiff commenced 
this action by the filing of a timely summons on July 23, 1996. 


PARTIES’ CONTENTIONS 
Plaintiff contends that the qualifying clause of § 1315(a), [e]xcept as 


otherwise specially provided for,” renders inapplicable subsection (a)(2), 
covering the statutory exception for immediate transportation en- 
tries, because the Proclamation provides for duty-free entry of mer- 
chandise entered for consumption on and after January 1, 1995 under 
a newly created HTSUS subheading. Glaxo further contends that in 
any event, Customs is precluded from applying the statutory excep- 
tion because Customs’ administrative messages failed to address I.T. 
entries, and discriminated against I.T. filers. Finally, plaintiff posits 
that application of § 1315(a)(2) to plaintiff’s entries would conflict with 
U.S. international obligations to provide duty-free entry for the sub- 
ject merchandise pursuant to the Uruguay Round trade agreements. 
In short, plaintiff’s position is that it is entitled to the reduced 1995 
duty rate. 

Defendant argues that in order for the Proclamation to supercede 
§ 1315(a)(2) pursuant to the “[e]xcept as otherwise specially provided 
for” clause of § 1315(a), the Proclamation must specially provide the 
duty rates applicable to immediate transportation entries in 1994 (not 


2On January 16, 1996, Customs Office of Regulations and Rulings issued a ruling in response to an Applica- 
tion for Further Review of the protest. The text of the ruling is part of the record in the current proceedings. 
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merely to consumption entries on and after January 1, 1995). Accord- 
ingly, argues defendant, since the Proclamation does not specially 
provide for the applicable duty rate for merchandise entered for im- 
mediate transportation in 1994, by default, the applicable rate of duty 
under the statutory exception for I.T. entries under § 1315(a)(2) re- 
mains in full force and effect with respect to the subject merchandise. 
Defendant further maintains that Customs’ 1994 year-end entry pro- 
cedures, including the administrative messages, should not have misled 
I.T. filers, and was not discriminatory with respect to L.T. filers. Fi- 
nally, defendant contends that the application of § 1315(a)(2) does not 
conflict with U.S. international obligations. 

For the following reasons, the court agrees with the foregoing con- 
tentions of defendant and grants defendant’s motion for summary 
judgment. 


DISCUSSION 
Le 


PRESIDENTIAL PROCLAMATION 6763 Dogs Not “OTHERWISE SPECIALLY PROVIDE 
FOR” THE APPLICABLE RATE OF DUTY FOR MERCHANDISE ENTERED FOR IMMEDIATE 
TRANSPORTATION IN 1994. ACCORDINGLY, BY DEFAULT, 19 U.S.C. § 13815(a)(2) 
REMAINS IN FULL FORCE AND EFFECT WITH RESPECT TO GLAXO’S ENTRIES FOR 
IMMEDIATE TRANSPORTATION MADE IN 1994. 

While seemingly complex at first blush, the material facts and is- 
sues of law in this case are quite straight forward. 
There is no dispute in this case that duty rate changes pursuant to 

a Presidential proclamation may, depending of course upon the par- 

ticular provisions of the proclamation, be subject to the rules for im- 

mediate transportation entries under § 1315(a)(2) and 19 C.F.R. 

§ 141.69(b). See 19 C.F.R. § 152.17. The introductory clause of §1315(a) 

provides, “[e]xcept as otherwise specially provided for,” and the stat- 

ute then states the general rule for applying the rate in effect at the 
time articles are entered for consumption or withdrawn from ware- 
house for consumption. Following the general rule, the statute sets 
forth three exceptions, one of which, § 1315(a)(2), applies to entries 
for immediate transportation. Defendant does not dispute that the 
introductory qualifying clause of § 1315(a) may apply to a Presiden- 
tial proclamation. See North American Foreign Trading Corp. v. United 

States, 8 CIT 359,600 F. Supp. 226 (1984), reh’g. denied, 9 CIT 80, 607 

F. Supp. 1471 (1985), aff'd, 783 F.2d 1031 (Fed. Cir. 1986). Defendant, 

however, contends that Proclamation 6763 contains no provision that 

“specially provides for” the rate of duty applicable to immediate trans- 

portation entries, and therefore, by default, the statutory exception 

for I.T. entries under § 1315(a)(2) remains in full force and effect with 
respect to Glaxo’s entries. I agree. 

Essentially, plaintiff posits that since Proclamation 6763 specially 
provides for anew HTSUS subheading covering the subject merchan- 
dise and a new zero duty rate applicable to entries for consumption or 
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withdrawals from warehouse for consumption on and after January 
1, 1995, the statutory exception under § 1315(a)(2) for L.T. entries is 
superceded by the Proclamation. I disagree. 

Fundamentally, of course, a statute’s intent must first be discerned 
from its plain meaning. Timex V.I., Inc. v. United States, 157 F.3d 
879, 882 (Fed. Cir. 1998). Thus, for a proclamation to supercede the 
statutory exception for I.T. entries under § 1315(a)(2) pursuant to the 
qualifying clause of § 1315(a), particularly the term “specially,”* the 
proclamation must specially provide for the applicable rate of duty for 
merchandise entered for immediate transportation. Defendant insists 
that the Proclamation’s creation of anew HTSUS subheading and a 
zero rate duty reduction for the subject pharmaceuticals applicable to 
merchandise entered for consumption or withdrawn from warehouse 
for consumption on and after January 1, 1995, do not “otherwise spe- 
cially provide for” the applicable rate of duty for I.T. entries made in 
1994. Based on the plain meaning of the statute and the provisions of 
the Proclamation relied on by plaintiff, I am compelled to agree with 
defendant’s position. 

Essentially, plaintiff argues that the Proclamation by applying a 
reduced duty rate to the subject merchandise under a new HTSUS 
subheading has at least impliedly superceded the provisions of 
§ 1315(a)(2).4 The plain language “except as otherwise specially pro- 
vided for” while expressly indicating that the provisions of the statute 
may be “specially” superceded by a proclamation, this court rejects 
simply implying from silence in the Proclamation with respect to mer- 
chandise entered for I.T. entries, that the statutory exception is su- 
perceded. Permitting the effective date provision of the subject Proc- 
lamation (which, like all Presidential proclamations that modify duty 
rates, is referenced to the standard or general rule for entries for 
consumption or withdrawals from warehouse for consumption on and 
after a specified date) to supercede the statutory exception by virtue 
of the qualifying clause of § 1315(a) would mean that virtually all duty 
rate changes by a Presidential proclamation supercede the statutory 
exception for I.T. entries. Plaintiff's argument impermissibly seeks 
to delete the word “specially” from the qualifying clause of § 1315(a) 
and the word “specifically” from 19 C.F.R. § 141.69, and require the 
court to divine an implied intent of the Proclamation to supercede 
the statutory exception for I.T. entries under § 1315(a)(2). The diffi- 


31n quoting the relevant language of § 1315(a) in North American Foreign Trading Corp.. v. United States, 
the court, in dicta, substituted the word “specifically” for the word “specially.” 9 CIT at 81-82, 607 F. Supp. at 1473— 
74. For purposes of § 1315(a), the difference in terminology is inconsequential. Additionally, Customs regula- 
tion, 19 C.F.R. § 141.69 also substituted the word “specifically” for “specially.” 


4 Proclamation 6763, signed on December 23, 1994, was prima facie only effective prospectively to make the 
Uruguay Round duty rate modifications applicable on and after January 1, 1995. However, plaintiff essentially 
argues that the qualifying clause of § 1315(a) permits the Proclamation’s new HTSUS subheading and zero rate 
of duty for the subject merchandise entered for consumption or withdrawn from warehouse for consumption on 
and after January 1, 1995, to be applied retroactively to supercede the subheading and duty rate that applied to 
the merchandise on December 28, 1994 pursuant to Glaxo’s entries for immediate transportation. Such reading 
of the qualifying clause in § 1315(a) is untenable. 
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cult interpretive problem that plaintiff's contention would create is 
easily avoided simply by giving the qualifying adverb “specially” its 
common meaning. 

In sum, the language in § 1315(a), “specially” is the antithesis of 
implying a retroactive override of subsection (a)(2). Statutes must be 
interpreted, if possible, to given each word some operative effect. See 
Walters v. Metropolitan Educ. Enterprises, Inc. ,519 U.S. 202, 209 (1997); 
United States v. Gold Mountain Coffee, Ltd., 8 CIT 336, 338, 601 F. 
Supp. 212, 215 (1984) (“An interpretation of a statute that causes any 
part of it to be meaningless is strongly disfavored, ‘every effort [must 
be] made to give full effect to all of the language contained therein.”) 
(quoting Dart Export Corp. v. United States, 43 CCPA 64, 74 (1956), 
cert. denied, 352 U.S. 824 (1956)). Therefore, while there can be no 
question that a proclamation can by appropriate language supercede 
§ 1315(a)(2) and thereby “otherwise specially provide for” the rates of 
duty applicable to immediate transportation entries, Proclamation 
6763, simply does not specially address rates of duty for an immediate 
transportation entry.*° Accordingly, while the Proclamation has the 
force and effect and effect of law when issued pursuant to statutory 
mandate or delegation of authority from Congress, see Independent 
Meat Packers Ass’n v. Butz, 526 F. 2d 228, 234 (8% Cir. 1975), cert. 
denied, 424 U.S. 966 (1976),° the Proclamation does not “otherwise 
specially provide for” the applicable rate of duty for immediate trans- 
portation entries. Consequently, like the general or standard rule 
under § 1315(a) that references the date of entry for consumption or 
withdrawal from warehouse for consumption for determining the ap- 
plicable rate of duty, the Proclamation’s essentially identical effective 
date provision remains subject to the statute’s exception under sub- 
section § 1315(a)(2). 

In sum, since the Proclamation clearly does not specially provide 
for the rate of duty applicable to 1994 I.T. entries, by default the pro- 
visions of § 1315(a)(2) and 19 C.F.R. § 141.69(b) are applicable in de- 
termining the duty rate to be assessed on plaintiff’s merchandise. See 
also 19 C.F.R. § 152.19 (duty rate changes by Presidential proclama- 
tion may be subject to § 141.69(b) for I.T. entries). 


°As aptly put by defendant, the Proclamation could have provided that it was effective with respect to goods 
entered, or withdrawn from warehouse for consumption on and after January 1, 1995, as well as with respect to 
goods entered for immediate transportation before January 1, 1995. and entered for consumption on or after 
January 1. 1995.” Deft’s Br. at 11-12. 


© See also Gnotta v. United States, 415 F.2d 1271, 1275 (8 Cir. 1969), cert denied, 397 U.S. 934 (1970); Farkas 
v. Texas Instruments. Inc., 375 F.2d 629,632 n.1 (5 Cir. 1967), cert. denied, 389 U.S. 977 (1967). Significantly, 
Customs Regulations provide that Presidential proclamations that change duty rates are governed by 19 C.F.R. 
§ 141.69, including the exception for I.T. entries in § 141.69(b). As held above, the provisions of the Proclamation 
that changed the duty rate for Glaxo’s pharmaceuticals do not specially provide for the applicable rate of duty 
for LT. entries. Consequently, the change of duty rate for Glaxo’s merchandise under the Proclamation is subject 
to § 141.69(b) of the Customs Regulations and to 19 U.S.C. § 1315(a)(2). 
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Il. 
THE LEGISLATIVE HISTORY OF THE AMENDMENT OF 19 U.S.C. § 1315 


The provisions of § 1315(a) were added to § 1315 in 1953 as section 
3(a) of the Customs Simplification Act of 1953. See Act of August 8, 
1953, Chapter 397, section 3(a), 67 Stat. 508. The legislative history 
of the amendment of the statute indicates that Congress intended to 
create uniformly applied definitive rules governing the determina- 
tion of the applicable rate of duty to entries, including entries for 
immediate transportation, to reduce the uncertainty, confusion, and 
inconsistency of interpretation as demonstrated in prior court deci- 
sions, such as Mussman & Shafer, Inc. v. United States, 27 Cust. Ct. 
180, C.D. 1367 (1951), aff'd, 40 CCPA 108, C.A.D. 506 (1953). Prior to 
the 1953 amendment, § 1315 did not expressly provide a definitive 
rule for determining the applicable rate of duty. See S. Rep. No. 83- 
632, 83"! Cong. 1* Sess. (July 24, 1953), reprinted in 1953 U.S.C.C.A.N. 
2283, 2287. See also H. Rep. No. 760, 83"? Cong. 6—8 (July 24, 1953). 

In Mussman, the fact that the subject merchandise had originally 
been entered for immediate transportation had no particular signifi- 
cance under the law in effect at the time of the entries, and the deci- 
sion does not address the issues in the current case. It is beyond 
cavil, however, that Congress amended the statute so as to fix a spe- 
cific time in the importing process for determining the applicable rate 
of duty for entries, including a definitive exception for immediate 
transportation entries. Hence, there can be no doubt that a liberal or 


overly broad application of the qualifying clause in § 1315(a) to permit 
a proclamation that is silent with respect to the applicable rate of 
duty for immediate transportation entries to supercede the definitive 
exception under (a)(2) would defeat the Congressional purpose to 
achieve clarity and avoid confusion. 


Ii. 


Customs’ 1994 YEAR-END ENTRY PROCEDURES AND ADMINISTRATIVE MESSAGES 
Do Not Arrorpb ANY LEGAL BASIS FOR THE COURT TO “PRECLUDE” CUSTOMS 
FROM APPLYING § 1315(A)(2) 


The court now turns to plaintiff’s contentions that Customs’ 1994 
year-end entry procedures and administrative messages were incom- 
plete and confusing because they did not address procedures for I.T. 
filers such as Glaxo. The messages indicate that Customs was aware 
of confusion on the part of immediate delivery filers caused by the 
1994 year-end instructions and authorizations, but there is no sug- 
gestion in any of the messages that Customs was aware of any confu- 
sion on the part of immediate transportation filers caused by the year- 
end instructions or procedures for I.D. entries. Given the facts that: 
(1) Customs’ 1994 year-end messages did not address I.T. filers; (2) 
Customs’ messages advised the importing community that Customs’ 
ACS date hierarchy for duty computation began with the I.T. date 
(message 94-1261 of December 15, 1994); and (3) Customs specifically 
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referenced 19 C.F.R. § 141.69 for determining the applicable rate of 
duty (message 94-1316 of December 22, 1994), Fritz should not have 
been misled by the messages. Indeed, there is no proof that Fritz was 
actually confused or ever sought any clarification by Customs before 
making entry of Glaxo’s merchandise for immediate transportation 
on December 28, 1994. 

Whatever the merits of plaintiff's claim that the 1994 messages 
were incomplete and misleading because there were no instructions 
to I.T. filers until the message of January 4, 1995, plaintiff’s claims 
must fail as a matter of law. The remedy sought by plaintiff — preclu- 
sion of Customs from applying the provisions of §1315(a)(2) and 19 
C.F.R. § 141.69(b) — raises the specter of equitable estoppel against 
the United States. See Office of Personnel Management v. Richmond, 
496 U.S. 414, 422 (1990) (Supreme Court has never upheld an estop- 
pel claim against the Government for the payment of money); New 
Zealand Lamb Co., Inc. v. United States, 149 F. 3d 1366, 1368 (Fed. 
Cir. 1998) (To the extent that plaintiff’s argument raised the specter 
of equitable estoppel, it must fail because equitable estoppel is not 
available against the government in cases involving collection or re- 
fund of duties on imports). As stressed by the Supreme Court in Rich- 
mond, a rule of estoppel against the Government would invite end- 
less litigation over both real and imagined claims of misinformation, 
lack of clarity in instructions and advice, and thereby impose an un- 
predictable and substantial drain on the public fisc, and might prompt 
the Government, in order to limit liability, to cut back and impose 
strict controls on the free and valuable information it now provides to 
the public. See also Dazzle Mfg., Ltd. v. United States, 21 CIT 827, 
971 F. Supp. 594 (1997) (rejecting the application of equitable estop- 
pel). 

Plaintiff’s claim that Customs’ 1994 year-end procedures were “un- 
fair” and “discriminated” against I.T. filers because they were not ac- 
corded the same “privileges” as non-I.T. filers is also without merit. 
Essentially, plaintiff claims that because Customs’ 1994 year-end pro- 
cedures and administrative messages sought to accommodate import- 
ers that were entitled to immediate delivery procedures and other 
non-I.T. filers by “blanket authorizations” for retroactive changes in 
CF 3461 filings, Customs was required, but refused to, accord the 
same benefits to the 1994 year-end immediate transportation filers. 

A detailed analysis of the complex myriad of statutes and regula- 
tions affecting different types of entry procedures is not required here. 
It suffices to state that the Customs laws provide different types of 
entries having different procedural requirements, advantages and 
disadvantages, and of course, different legal consequences with re- 
spect to duty rate modifications. Obviously, to comply with the appli- 
cable statutes and regulations governing entry procedures, Customs 


may be required to accord different treatment to importers utilizing 
different entry procedures. 
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As previously noted, at year-end 1994, Customs was faced with an 
imminent modification of duty rates and fees put into effect by Presi- 
dential Proclamation 6763, coupled with various logistical problems 
in the computer processing of I.D. and other types of entry proce- 
dures used by the ABI brokers and other importers. Under the Cus- 
toms laws, different types of entries have different requirements and 
legal consequences. It is true that Customs’ year-end 1994 adminis- 
trative messages gave no instructions to I.T. filers, but addressed the 
confusion caused by previous instructions to I.D. filers. In its mes- 
sage of January 4, 1995, for the first time, Customs reminded ARI 
brokers and import specialists that the 1994 duty rates must be ap- 
plied to 1994 I.T. entries, even if the merchandise was entered for 
consumption in 1995. However, Customs made an exception to the 
foregoing where the merchandise was still in possession of the car- 
rier, in which event, Customs permitted retroactive amendment of 
the consumption entry to a warehouse entry. Customs’ treatment of 
the I.T. filers, while different than that accorded to the I.D. filers, was 


consistent with the statutes and regulations governing I.T., I.D., and 
warehouse entries. 


IV. 


PLAINTIFF'S CONTENTION THAT Customs’ ASSESSMENT OF DUTIES ON THE SUBJECT 
ENTRIES PURSUANT TO § 1315(A)(2) CONFLICTS WITH THE INTERNATIONAL 
OBLIGATIONS OF THE U.S. Is WitHout Me_rit. 


We now turn to plaintiff’s contention that Customs’ application of 
§ 1315(a)(2) to plaintiff’s entries was inconsistent with U.S. obliga- 
tions under the Uruguay Round trade agreements. Fundamentally, 
of course, courts attempt, to the extent possible, to harmonize the 
interpretation of domestic statutory law with sources of law reflect- 
ing U.S. international obligations. See. e.g., Federal-Mogul Corp. v. 
United States, 63 F. 3d 1572, 1581 (Fed. Cir. 1995). The trade agree- 
ments resulting from the Uruguay Round negotiations required that 
the United States eliminate customs duties on the subject pharma- 
ceutical products, which agreements were implemented by Act of Con- 
gress and Presidential Proclamation 6763, effective with respect to 
entries for consumption or withdrawals from warehouse for consump- 
tion on or after January 1, 1995. Glaxo posits that unless the qualify- 
ing language in § 1315(a), “Except as otherwise specially provided for” 
is interpreted by the court to permit the Proclamation to supercede 
or preempt § 1315(a)(2), then assessment of customs duties on the 
subject merchandise entered for consumption in 1995 conflicts with 
US. international obligations to provide duty-free entry. I disagree. 

Significantly, the U.S. statutory scheme for determining the appli- 
cable rate of duty for I.T. entries under § 1315(a)(2), created by Con- 
gress in 1953 (see discussion supra), long preexisted the Uruguay Round 
negotiations. Neither the Uruguay Round trade agreements, the 
Implementation Act, nor the Proclamation make any reference what- 
ever to modifications of 1994 duty rates applicable to entries for I.T. 
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pursuant to U.S. statutory law under § 1315(a)(2). Clearly, U.S. inter- 
national obligations do not require a retroactive elimination of duties 
on merchandise entered for immediate transportation in 1994 and 
entered for consumption in 1995. As held supra, the statutory term 
“specially” in the context of § 1315(a) precludes holding that the Proc- 
lamation may supercede the statutory exception for I.T. entries un- 
der (a)(2) by implication. In any event, the court sees nothing affect- 
ing U.S. international obligations related to the Uruguay Round agree- 
ments from which it could be implied that the statutory exception for 
I.T. entries under § 1315(a)(2) was superceded by the Proclamation. 

Of course, the Proclamation should be read as harmonizing and not 
conflicting with § 1315(a)(2). See Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 637-38 (1952) (concurring opinion). With re- 
spect to the applicable rate of duty for immediate transportation en- 
tries, the Uruguay Round agreements and implementing Proclama- 
tion may be harmonized with § 1315(a)(2) by adopting defendant’s 
interpretation of the qualifying clause in § 1315(a). Thus, there is no 
conflict to address. See Federal Mogul Corp. v. United States, 63 F.3d 
1572, 1581 (Fed. Cir. 1995) (in the event of conflict the statute must 
prevail). See also Suramerica De Aleaciones Laminadas, C.A. v. United 
States, 966 F.2d 660, 667-668 (Fed. Cir. 1992); Hyundai Electronics 
Co. v. United States, 23 CIT , 53 F. Supp. 2d 1334 (1999); and 
Caterpillar Inc. v. United States, 20 CIT 1169, 1176-77, 941 F. Supp. 
1241, 1247 (1996). 


V. 


Customs’ HQ RULING 225111 Is IRRELEVANT TO 
THE ISSUES IN THE CURRENT CASE. 


The court now turns to plaintiff’s contention that its interpretation 
of the qualifying language of § 1315(a) is buttressed by Customs Rul- 
ing HQ 225 111. 

HQ 225111, dated October 4, 1994, revolves around whether under 
an antidumping duty order and § 1315(a), merchandise entered for 
immediate transportation on January 23, 1991, before the publica- 
tion of an antidumping duty order (viz., notice of preliminary deter- 
mination) on February 5, 1991, imposing antidumping duties on the 
merchandise if entered for consumption on and after February 5, 1991, 
was subject to the imposition of antidumping duties. The importer 
asserted that its merchandise was not subject to the imposition of 
antidumping duties since the merchandise was “entered” on the date 
of immediate transportation, January 23, 1991, which was prior to 
the publication of the antidumping duty order. 

Customs couched the issue as whether for purposes of the anti- 
dumping statute and order, the merchandise was “entered” on Janu- 
ary 23, 1991, prior to the effective date of the antidumping duty or- 
der. Customs’ ruling focused on the language of the antidumping duty 
notice (which imposed a potential liability for antidumping duties on 
the subject merchandise with respect to unliquidated “entries” made 
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on or after February 5, 1991) and the antidumping duty statute (19 
U.S.C. § 1673e(b)) (“Imposition of duty”), which sets forth a “General 
rule” and a “Special rule,” providing for the imposition of antidump- 
ing duties on entries for consumption. Therefore, Customs reasoned 
that if the qualifying language of § 1315(a) is to have any meaning at 
all it must be applied to insure that goods which have moved under 
an I.T. entry, and were not entered for consumption until after the 
issuance of an antidumping duty order, are subject to antidumping 
duties. Customs further posited that the date of entry for purposes of 
antidumping duties is not changed by § 1315(a) or the exceptions, but 
rather states that the duty rates in effect at a time other than the time 
of the consumption entry will apply. The teaching of the ruling relied 
on by plaintiff is simply that for merchandise entered for immediate 
transportation, § 1315(a)(2) creates a different effective date for de- 
termining the applicable rate of duty than the date of the consump- 
tion entry, but for purposes of the imposition of antidumping duties, 
the date of a consumption entry remains the effective date that gov- 
erns whether merchandise is subject to an antidumping duty order 
pursuant to § 1673e(b). 

It is apparent from the foregoing that plaintiff’s contention that HQ 
225111 addresses the precise question in this case is frivolous. 


CONCLUSION 
The court has considered plaintiff’s other contentions, and find them 


totally lacking in merit. Also, as this court has come to its decision in 
this case independently, the court need not reach defendant’s conten- 
tion that the court must accord deference to Customs Ruling HQ 
226400 pursuant to Chevron U.S.A., Inc. v. National Resources De- 
fense Council, Inc., 467 U.S. 837, 866 (1984). See also, Mead Corp. v. 
United States, 185 F.3d 1304 (Fed. Cir. 1999), cert. granted, 120 S.Ct. 
2193, 68 USLW 3739 (U.S. May 30, 2000), argued November 8, 2000. 
For the foregoing reasons, the court concludes that Presidential Proc- 
lamation 6763 does not specially provide for the rate of duty appli- 
cable to merchandise entered for immediate transportation in 1994. 
Therefore, by default, for I.T. entries the duty rate reductions under 
the Proclamation remain subject to the provisions of §1315(a)(2) and 
19 C.F.R. §§ 141.69(b) and 152.17. Customs’ assessment of duties on 
plaintiff's merchandise at the duty rate in effect in 1994 was in full 
compliance with applicable law. Accordingly, plaintiff's motion for sum- 
mary judgment is denied; defendant’s cross-motion for summary judg- 
ment is granted. A separate final judgment is submitted herewith. 
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(Slip Op. 00—168) 


RHP Bearincs Ltp., NSK Brearincs Europe Ltp. AND NSK CorporaTION, 
PLAINTIFFS V. UNITED STATES, DEFENDANT, THE TORRINGTON COMPANY, 
DEFENDANT-INTERVENOR 


Consol. Court No. 97—02—00217 


(Dated December 21, 2000) 


JUDGMENT 


Tsouca.as, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination 
Pursuant to Court Remand, RHP Bearings Ltd. v. United States, 23 
CIT __, 83 F. Supp. 2d 1322 (1999) (“Remand Results”), and Com- 
merce having complied with the Court’s remand and no responses to 
the Remand Results having been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on February 
10, 2000 are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





November 28, 2000 


NOTICE OF ERRATA TO AMENDMENTS TO THE RULES 
OF THE UNITED STATES COURT OF INTERNATIONAL TRADE 


On October 2, 2000, the Office of the Clerk issued certain amend- 
ments to the Rules of the United States Court of International Trade. 
A review of those amendments has revealed an inadvertent error. 


The error affects Rule 37(b). An extra paragraph, which was an 
unnecessary repetition of paragraph (a)(1)(A), was included just be- 


fore paragraph (c). The extra paragraph should not have been part of 
Rule 37. 


A corrected version of Rule 37 now appears on the USCIT web site 
under “Notice of Amendments to the Rules” at Rule 37. 


Notice of this Errata was transmitted to the following sources for 
publication: 


Bureau of National Affairs, Inc. 
Fuglei & Associates 

Gould Publications, Inc. 
International Business Reports 
LEXIS Publishing 

Oceana Publications, Inc. 

Office of the Law Revision Counsel 
Rules Service Company 

United States Customs Service 
West Group 


Leo M. Gorpbon, 
Clerk of Court 





Rules of the 
U.S. Court of International Trade 


EFFECTIVE NOVEMBER 28, 2000 


Amendments to Rule 37 
Rule 37 is amended as follows: 


RULE 37. FAILURE TO MAKE DISCLOSURE OR COOPERATE IN DIS- 
COVER [—]: SANCTIONS. 


(a) Motion for Order Compelling Disclosure or Discovery. A party, upon rea- 
sonable notice to other parties and all persons affected thereby, may apply 
for an order compelling disclosure or discovery as follows: 


(1) Motion. 


(A) If a party fails to make a disclosure required by Rule 26(a), any 
other party may move to compel disclosure and for appropriate sanc- 
tions. The motion must include a certification that the movant has in 
good faith conferred or attempted to confer with the party not making 
the disclosure in an effort to secure the disclosure without court action. 

(B) If a deponent fails to answer a question propounded or submit- 
ted under Rules 30 or 31, or a corporation or other entity fails to make a 
designation under Rule 30 (b) [4] (6) or 31(a), or a party fails to answer 
and interrogatory submitted under Rule 33, or if a party, in response to 
a request for inspection submitted under Rule 34, fails to respond that 
inspection will be permitted as requested or fails to permit inspection 
as requested, the discovering party may move for an order compelling an 
answer, or a designation, or an order compelling inspection in accor- 
dance with the request. The motion must include a certification that the 
movant has in good faith conferred or attempted to confer with the per- 
son or party failing to make the discovery in an effort to secure the 
information or material without court action. When taking a deposition 
on oral examination, the proponent of the question may complete or 
adjourn the examination before applying for an order. 


: ; ; 14 ; ; 2 ; 


(2) Evasive or Incomplete Disclosure, Answer [-], or Response. For pur- 


poses of the subdivision an evasive or incomplete disclosure, answer, or re- 
sponse is to be treated as a failure to disclose, answer [-], or respond. 
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(3) [Award of Expenses-of Motien-] Expenses and Sanctions. 


(A) If the motion is granted [;] or if the disclosure or requested 
discovery is provided after the motion was filed, the court shall, after 
lopportunity-for-hearing] affording an opportunity to be heard, require 
the party or deponent whose conduct necessitated the motion or the 
party or attorney advising such conduct or both of them to pay to the 
moving party the reasonable expenses incurred in [ebtaining- the order] 
making the motion, including attorney’s fees, unless the court finds that 
the [eppoesitten-te-the-metien] motion was filed without the movant’s 
first making a good faith effort to obtain the disclosure or discovery 
without court action, or that the opposing party’s nondisclosure, response, 
or objection was substantially justified, or that other circumstances 
make an award or expenses unjust. 

(B) If the motion is denied, the court [ : ‘ 
hearing;] may enter any protective order authorized under Rule 26(c) 
and shall, after affording an opportunity to be heard, require the moving 
party or the attorney ladvising-snreh-eondret] or both of them to pay to 
the party or deponent who opposed the motion the reasonable expenses 
incurred in opposing the motion, including attorney’s fees, unless the 
court finds that the making of the motion was substantially justified or 
that other circumstances make an award of expenses unjust. 

(C) Ifthe motion is granted in part and denied in part, the court may 
enter any protective order authorized under Rule 36(c) and may, after 
affording an opportunity to be heard, apportion the reasonable expenses 
incurred in relation to the motion among the parties and persons in a 
just manner. 


(b) Failure To Comply With Order: Sanctions. If a deponent fails to be sworn 
or to answer a question after being directed to do so by the court, the failure 
may be considered a contempt of court. If a party or an officer, director, or 
managing agent of a party or person designated under Rule 30(b) [4] (6) or 
31(a) to testify on behalf of a party fails to obey an order to provide or permit 
discovery, including an order made under subdivision (a) of this rule or Rule 
35 or if a party fails to obey an order entered under Rule 26(f), the court may 
make such orders in regard to the failure as are just, and among others the 
following: 

(1) An order that the matters regarding which the order was made or any 
other designated facts shall be taken to be established for the purposes of 
the action in accordance with the claim of the party obtaining the order. 

(2) An order refusing to allow the disobedient party to support or oppose 
designated claims or defenses, or prohibiting [him] that party from introduc- 
ing designated matters in evidence. 

(3) An order striking out pleadings or parts thereof, or staying further 
proceedings until the order is obeyed, or dismissing the action or proceeding 
or any part thereof, or rendering a judgement by default against the disobe- 
dient party. 

(4) In lieu of any of the foregoing orders or in addition thereto, an order 
treating as contempt of court the failure to obey any orders [;] except an order 
to submit to a physical or mental examination. 

(5) Where a party has failed to comply with an order Rule 35(a) requir- 
ing the party to produce another for examination, such order as are listed in 
paragraphs (1), (2) and (3) of this subdivision (b), unless the party failing to 
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comply shows that party is unable to produce such person for examination. 
In lieu of any of the foregoing orders or in addition thereto, the court shall 

require that party failing to obey the order or the attorney advising that 

party or both to pay the reasonable expenses, including attorney’s fees, caused 

by the failure, unless the court finds that the failure was substantially jus- 

tified or that other circumstances make an award of expenses unjust. 

; +t-] (c) Failure to Disclose; False or Misleading 


Disclosure; Refusal to Admit. 


(1) A party that without substantial justification fails to disclose infor- 
mation required by Rule 26(a) or 26(e) (1) shall not, unless such failure is 
harmless, be permitted to use as evidence at a trial, at a hearing, or on a 
motion any witness or information not so disclosed. In addition to or in lieu 
of this sanction, the court, on motion and after affording an opportunity to be 
heard, may impose other appropriate sanctions. In addition to requiring 
payment of reasonable expenses, including attorney’s fees, caused by the 
failure, these sanctions may include any of the actions authorized under 
paragraphs (1), (2), and (3) of subdivision (b) (2) of this rule and may include 
informing the jury of the failure to make the disclosure. 


(2) If a party fails to admit the genuineness of any document or the truth 
of any matter as requested under Rule 36, and if the party requesting the 
admission thereafter proves the genuineness of the document or the truth of 
the matter, the requesting party may apply to the court for an order requiring 
the other party to pay the reasonable expenses incurred in making that 
proof, including reasonable attorney’s fees. The court shall make the order 
unless it finds that [@)] (A) the request was held objectionable pursuant to 
Rule 36(a), or [€2] (B) the admission sought was of no substantial impor- 
tance, or [€3}] (C) the party failing to admit had reasonable ground to believe 
that [he] the party might prevail on the matter, or [+] (D) there was other 
good reason for the failure to admit. 

(d) Failure of Party To Attend at Own Deposition or Serve Answers to Inter- 
rogatories or Respond to Request for Inspection. If a party or an officer, direc- 
tor, or managing agent of a party or a person designated under Rule 30 (b) 
[¢4)] (6) or 31(a) to testify on behalf of a party fails (1) to appear before the 
officer who is to take the deposition, after being served with a proper notice, 
or (2) to serve answers or objections to interrogatories submitted under Rule 
33, after proper service of the interrogatories, or (3) to serve a written re- 
sponse to a request for inspection submitted under Rule 34, after proper 
service of the request, the court on motion may make such orders in regard to 
the failure as are just, and among others it may take any action authorized 
under subdivisions (b) (1), (b) (2) and (b) (3) of this rule. Any motion specify- 
ing a failure under clause (2) or (3) of this subdivision shall include a certifi- 
cation that the movant has in good faith conferred or attempted to confer 
with the party failing to answer or respond in an effort to obtain such answer 
or response without court action. In lieu of any order or in addition thereto, 
the court shall require that party failing to act or the attorney advising that 
party or both to pay the reasonable expenses, including attorney’s fees, caused 
by the failure, unless the court finds that the failure was substantially jus- 
tified or that other circumstances make an award of expenses unjust. 

The failure to act described in this subdivision may not be excused on the 
ground that the discovery sought is objectionable unless the party failing to 
act has applied for a protective order as provided by Rule 26(c). 
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stated] 
(e) [Abrogated] 

(f) Failure to Participate in the Framing of a Discovery Plan. If a party or a 
party’s attorney fails to participate in good faith in the [framing-ofeciseev~ 
ery-ptan-by-agreement-as-is] development and submission of a proposed 
discovery plan as required by Rule 26(f), the court may, after opportunity for 
hearing, require such party or attorney to pay to any other party the reason- 
able expenses, including attorney’s fees, caused by the failure. 


(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1, 1988; 
August 29, 2000, eff. January 1, 2001.) 
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